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SECURITIES EXCHANGE ACT OF 1934 
Release No. 11623/August 28, 1975 


The Securities and Exchange Commission announced 
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today the names of the remaining members of the 
National Market Advisory Board: Milton H. Cohen, 
Aaron R. Eshman, John P. Guerin, Jr., Donald B. 
Marron, and John J. Scanlon. The names of ten of 
the Board's fifteen members were previously 
announced in Securities Exchange Act Release No. 
11614, dated August 22, 1975. ; 


The complete list of the Board’s members is as follows: 


John E. Leslie, Chairman, is Chairman of the Board 

and Chief Executive Officer of Bache & Co., New York, 
New York. He has also served as Chairman of the Exe- 
cutive Committee and Chairman of the Board of Direc- 
tors of that company. He has been a member of the 
Governing Council of the Securities Industry Association 
and currently serves as the Chairman of the New York 
Stock Exchange Advisory Committee on International 
Capital Markets. 


Milton H. Cohen, is a partner of the firm of Schiff, 
Hardin & Waite, Chicago, Illinois. He served as a mem- 
ber of the Advisory Committee to the Commission’s 
Institutional Investor Study and as Director of the 
Commission’s Special Study of the Securities Markets. 


Aaron R. Eshman is President and Chief Executive 
Officer of Stern, Frank, Meyer & Fox, Inc., Los Angeles, 
California. He is also a Director of the American Stock 
Exchange and a Director and Executive Committee Mem- 
ber of the Securities Industry Association. 


John P. Guerin, Jr. is sole proprietor of J. P. Guerin & 

Co., Los Angeles, California, a Pacific Stock Exchange 

specialist firm. He is also a Director of Mitchum, Jones 
& Templeton, Inc. and has recently served as Chairman 
of the Pacific Stock Exchange. 


James H. Lorie is Professor of Business Administration 
at the Graduate School of Business of the University of 
Chicago. He has served as an adviser to the Board of 
Governors of the Federal Reserve System and the United 
States Treasury Department and was the author of the 
Treasury Department's statement on “Pub lic Policy for 
American Capital Markets” submitted in Feburary 1974. 
Professor Lorie has also served as a Governor of the Na- 
tional Association of Securities Dealers, Inc. 


C. Radar McCulley is President of First Southwest Com- 
pany, Dallas, Texas. Mr. McCulley has served on various 
committees of the National Association of Securities 
Dealers, Inc. and has been a member of the Association’s 
Board of Governors. He has also been a member of the 
Commission’s Advisory Committee on a Model Compli- 
ance Program for Broker-Dealers and the Advisory Com- 
mittee on the Implementation of a Central Market Sys- 
tem. 


Donald B. Marron is President and Co-Chief Executive 
Officer of Mitchell, Hutchins & Co., Inc., New York, 
New York. He is also a Director of the New York Stock 
Exchange and a Member of the Governing Council of 
the Securities Industry Association. 
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Joane H. Miller is an individual investor residing in North 
Redington Beach, Florida. She is a graduate of the Univer- 
sity of Tennessee and the New York Institute of Finance. 


Mrs. Miller currently serves as Treasurer of two Florida | 


Gulf Coast Symphony Boards. 


James W. North is Executive Vice President of the Chase 
Manhattan Bank, N.A., New York, New York. Mr. North 
is Chairman of the Trust Division of the New York State 
Bankers Association, and Vice President and Member of 
the Executive Committee of the Trust Division of the 
American Bankers Association. 


George Putnam is Chairman of The Putnam Funds, Boston, 
Massachusetts. Mr. Putnam is also the Treasurer of Harvard 
University and the Chairman of the Harvard Management 
Company. 


Ralph S. Saul is Vice Chairman and Chief Executive Offi- 
cer of INA Corp., Philadelphia, Pennsylvania. Previously, 
Mr. Saul was Chairman of the Executive Committee of 
the First Boston Corporation and President of the Ameri- 
can Stock Exchange. He was also Director of the Commis- 
sion’s then Division of Trading and Markets from 1963 to 
1965, and was a member of the Commission’s Advisory 
Committee on Market Structure. 


John H. Scanlon has recently retired from the position 
of Executive Vice President and Chief Financial Officer 
of the American Telephone and Telegraph Co., New 
York, New York. He has also served as Director of a 
number of public corporations including Southern New 
England Telephone Co. and USLIFE Corp. 


Donald Stone is a senior partner of Lasker, Stone & 
Stern, New-York, New York, specialists on the New 
York Stock Exchange. He has served on the Advisory 
Committee to the Commission’s Institutional Investor 
Study and as a member of the Commission’s Advisory 
Committee on Market Disclosure and Advisory Com- 
mittee on the Implementation of a Central Market 
System. 


Robert W. Swinarton is Vice Chairman of Dean Witter 
& Co., New York, New York. Mr. Swinarton is also a 
member of the Executive Committee of the National 
Association of Securities Dealers, Inc., and Vice-Chair- 
man of its NASDAQ Committee. 


Donald E. Weeden is Chairman of the Board of Weeden 
& Co., New York, New York. Mr. Weeden has been a 
member of the Commission’s Advisory Committee on 
Market Disclosure. He is also Chairman of the NASD’s 
Third Market and Disclosure Committee. 


The Securities Acts Amendments of 1975 directed the 
Commission to establish such a Board to: (1) formulate 
and furnish to the Commission its views on significant 
regulatory proposals; (2) study and make recommenda- 
tions to the Commission as to the steps it finds appro- 
priate to facilitate the establishment of a national mar- 
ket system; and (3) study and report to Congress on the 
possible need for modification of the scheme of self- 
regulation of the securities markets. 
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The Board is expected to assume the responsibilities of 


ntation of a Central Market System, which will hold 
ts final meeting on September 11 and 12 in Washing- 
ton. Although the Committee’s Chairman, Alexander 
Yearley, 1V, declined to serve on the new Board be- 
cause of business and personal commitments, two Com- 
mittee members, Rader McCulley and Donald Stone, have 
been appointed to the Board and are expected to provide 
continuity between the two groups. 


@: Commission’s Advisory Committee on the Imple- 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11624/August 29, 1975 


ADOPTION OF AMENDMENTS TO RULE 15c3-1 TO 
PROVIDE AN ALTERNATIVE CLASSIFICATION FOR 
FLOOR BROKERS AND TO TREAT REGISTERED 
TRADERS IN OPTIONS AS SPECIALISTS 


Several exchanges have asked the Commission to review 
the capital requirements applicable to floor brokers and 
registered traders in options on those exchanges under 
Rule 15c3-1 (17 CFR 240.15c3-1), the Uniform Net 
Capital Rule, which will become effective on Septem- 
ber 1, 1975. 1/ In addition, the Commission was re- 
quested to postpone effectiveness of the Uniform Net 
Capital Rule with respect to registered floor traders. 2/ 
e Commission, in response to those requests, has 

pted modifications of the Uniform Net Capital Rule 
to provide an alternative financial responsibility standard 
for floor brokers and has concurred in the view that 
registered traders in options are specialists for the pur- 
pose of the Uniform Net Capital Rule. The Commission 
declined to postpone effectiveness of the Rule with re- 
spect to other floor traders. 


A. Floor Brokers 


Floor brokers deal only with other members on the floor 
of the exchange as agent for other broker-dealers, carry 
no customer accounts and do not engage in trading ac- 
tivity. Consequently, it would appear appropriate to es- 
tablish a financial responsibility rule for floor brokers 
designed to provide protection against errors in handling 
trades for the floor brokers’ principals. 


In recognition of the limited risk involved, the Uniform 
Net Capital Rule already includes floor brokers in sub- 
paragraph (a)(2), which requires minimum net capital 
of not less than $5,000. The American, Chicago Board 
Options and the New York Stock Exchanges have sug- 
gested that a net capital, or net liquid asset test, need 
not be the sole financial responsibility test for floor 
brokers and have indicated that many of their members 
who act as floor brokers would not be able to meet the 
applicable net capital test of subparagraph (a)(2). 


ted that floor brokers, as a class, 3/ have the alterna- 


4s an alternative to a net capital test, it has been sug- 
\ of meeting a financial responsibility standard pre- 






dicated on certain exchange rules pertaining to priori- 

ties of claims with respect to the distribution of proceeds 
from the sale of exchange memberships. Such rules re- 
quire that the claims of other members (who are the only 
persons who could have claims that would arise as a result 
of transactions effected by floor brokers) be satisfied on a 
priority basis from the proceeds realized from the sale of 
the floor broker’s exchange membership. 4/ The substi- 
tute standard would require that the exchange member- 
ship be worth at least $25,000. 


The alternative would be a departure from the customary 
net capital standard of financial responsibility since, ordin- 
arily, the carrying value of exchange memberships (as as- 
sets of a member firm) is deducted from net worth in de- 
termining net capital. The deduction is made for two rea- 
sons. First, due to the priority provisions referred to above, 
public customers of a member would receive little protec- 
tion from the fact that the member had an exchange mem- 
bership. Second, the general principle of the net capital 
rule is to eliminate assets, such as exchange memberships, 
which are not readily convertible into cash. Neither con- 
sideration applies fully to floor brokers. Floor brokers 
generally do not have public customers. In addition, the 
proposed standard of $25,000, which is 5 times the 
$5,000 net capital requirement otherwise applicable, 
would, through application of the priority rules, protect 
those who have claims and at this time appears to com- 
pensate appropriately for the illiquidity fo the member- 
ship asset. 


B. Registered Traders in Options 


With respect to registered traders in options, it has been 
suggested that, since such traders have obligations equiva- 
lent to specialists, market markers and supplemental mar- 
ket makers they too should be treated as specialists. The 
Commission has determined to view such registered trad- 
ers as specialists and accordingly, subparagraph (c)(2)(xi) 
respecting registered traders in options has been deleted. 


Text of Amended Rule 


Subparagraph (b)(2) is redesignated (b)(3) and a new 
subparagraph (b)(2) is added as follows: 


(2) A member in good standing of a national securities 
exchange who acts as a floor broker (and whose activities 
do not require compliance with other provisions of this 
rule), may elect to comply, in lieu of the other provisions 
of this section, with the following financial responsibility 
standard: the value of the exchange membership of the 
member (based on the lesser of the most recent sale price 
or current bid price for an exchange membership) is not 
less than $25,000; provided that the rules of such ex- 
change require that the proceeds from the sale of the 
exchange membership of the member shall be subject to 
the prior claims of the exchange and its clearing corpora- 
tion and those arising directly from the closing out of 
contracts entered into on the floor of such exchanges. 


Subparagraph (c)(2)(xi) of Rule 15c3-1 is deleted and 
subparagraph (c)(2)(xii) and (c)(2)(xiii) are hereby rede- 
signated subparagraph (c)(2)(xi) and (c)(2)(xii), respec- 
tively. 
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STATUTORY AUTHORITY 


The foregoing amendments to Rule 15c3-1 are adopted 
pursuant to the Securities Exchange Act of 1934 (the 

“ Act’), particularly Sections 10(b), 15(c)(3), 17 (a) 
and 23(a) thereof, effective September 1, 1975. The 
Commission finds that notice and public procedure are 
impracticable if an alternative financial responsibility 
standard for exchange floor brokers is to be provided 
on September 1, 1975, when Rule 15c3-1 is scheduled 
to become effective. The Commission further finds 
that the amendments both relieve restrictions, and ac- 
cordingly, prior publication is not required. While ex- 
change floor brokers and registered traders in options 
(specialists) will have alternative financial responsibility 
standards not available to other brokers, their activities 
will be more restricted than the activities of such other 
brokers. Accordingly, the Commission also finds that 
separate classification of (and financial responsibility 
standards for) floor brokers do not impose a burden on 
competition not appropriate in furtherance of the pur- 
poses of the Act. 


By the Commission. 


George A. Fitzsimmons 
Secretary 


1/ Securities Exchange Act Release No. 11497 (June 26, 


1975). The Uniform Net Capital Rule was adopted follow- 


ing three years of development by the Commission with 
extensive public comment on successive drafts. See Se- 
curities Exchange Act Release Nos. 9891 (Dec. 5, 1972), 
10525 (Nov. 29, 1973), 11094 (Nov. 11, 1974). The 
Rule becomes effective as to exchange members (other 
than specialists covered by Section (b)(1)) on September 
1, 1975, subject to the transitional provisions of section 
(g) thereof. 


2/ Heretofore, members of designated exchanges have 
been exempted from the Commission’s net capital rules 
subiect to compliance with such exchanges’ financial 
responsibility rules. In addition, such members were, 
until June 4, 1975, required*to comply, and those ex- 
changes were required to enforce compliance, with the 
provisions of former Section 8(b) of the Act, Since first 
proposed in 1972, the Uniform Net Capital Rule has 
contemplated the elimination of the exemption in effect 
until September 1, 1975, for members of national securi- 
ties exchanges with capital rules intended to be more 
comprehensive than the predecessor of the Uniform Net 
Capital Rule. 


3/ The Securities Acts Amendments of 1975, Pub. L. 
94-29 (June 4, 1975), amended Section 15(c)(3) of the 
Securities Exchange Act of 1934 to require the Com- 
mission to establish minimum financial responsibility 
requirements for all brokers and dealers. The 1975 
Amendments also amended Section 23(a)(1) of the 

Act to authorize the Commission specifically to classify 
persons for purposes of implementing the provisions of 
the Act and to prescribe greater, lesser or different re- 
quirements for different classes. 
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4/ See Board of Trade of the City of Chicago v. Johnson, 





264 U.S. 1 (1924). 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11625/August 29, 1975 


Admin. Proc. File No. 3-4571 
In the Matter of 


D.S.Il. INVESTMENTS, INC. 
Lexington, Kentucky 
(8-17013) 


JEROME DENNIS WARNER 


FINDINGS AND ORDER IMPOSING REMEDIAL 
SANCTIONS 


In these broker-dealer proceedings under the Securities 
Exchange Act, D.S.!. Investments, Inc. (“registrant”), 
a registered broker-dealer, has submitted a stipulation 
and consent. Jerome Dennis Warner, registrant's presi- 
dent, has submitted an offer of settlement which the 
Commission has determined to accept. Solely for the 
purpose of these and any other proceedings under 
specified provisions of the Exchange, Investment Ad- 
visers, Investment Company, and Securities Investor 
Protection Acts, and without admitting or denying 
the allegations in the order for proceedings, respondents 
consent to findings of misconduct as alleged in that 
order and to the imposition of specified sanctions. 


On the basis of the order for proceedings, registrant's 
consent and Warner’s offer of settlement, it is found 
that: 


1. During the period from about August to November 
1972, respondents willfully violated Section 17(a) of 

the Securities Act and Section 10(b) of the Exchange Act 
and Rule 10b-5 thereunder in that, in the offer and sale 
of debentures of Custodian Security Brokerage Corp., 
they made material misstatements and omissions con- 
cerning Custodian’s financial condition, business opera- 
tions and substantial prior operating losses, and the di- 
version of funds realized from the sale of its debentures. 


2. During the period from about September 30, 1972 
to October 31, 1973, registrant, willfully aided and 
abetted by Warner, willfully violated Section 15(c)(3) 
of the Exchange Act and Rule 15c3-1 thereunder in 
that it effected securities transactions when its aggre- 
gate indebtedness exceeded 2,000% of its net capital 
and it did not have and maintain net capital of at least 
$25,000. 


3. During the period from about September 30 to 
November 17, #972, registrant, willfully aided and 
abetted by Warner, willfully violated Section 17(a) 






yt 











of the Exchange Act and Rules 17a-3, 17a-4 and 17a-11 
reunder in that registrant failed to make accurately , 
eep current and preserve certain books and records, 
to give telegraphic notice of its net capital and record- 
keeping deficiencies, and to file required reports. 


in view of the foregoing, it is in the public interest to 
impose the sanctions to which respondents have con- 
sented. 


Accordingly, 1T IS ORDERED that the registration as 
a broker and dealer of D.S.1. Investments, Inc. be, and 
it hereby is, revoked; and it is further 


ORDERED that Jerome Dennis Warner be, and he 
hereby is, suspended from association with any broker, 
dealer or investment company for a period of 12 
months; and barred thereafter from any such associa- 
tion except as a supervised employee in a non-super- 
visory and non-proprietary capacity. The suspension 
shall be effective as of the opening of business on 
September 15, 1975. 


For the Commission by the Office of Opinions and Re- 
view, pursuant to delegated authority. 


George A. Fitzaimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 11626/August 29, 1975 


AMENDMENT OF FORM BD TO CONFORM FOR USE 

IN THE REGISTRATION OF MUNICIPAL SECURITIES 
BROKERS AND NON-BANK MUNICIPAL SECURITIES 
DEALERS 


On August 11, 1975, the Commission announced in Se- 
Act curities Exchange Act Release No. 11585 that revised 

e Form BD, a uniform registration form far broker-dealers, 
also would be used for the registration of minicipal secur- 
ities brokers and non-bank municipal securities dealers. 


7 Accordingly, the Commission has adopted certain minor 
: amendments to Question 10 1/ of Form BD in order to 
S. accommodate this expanded usage of the form. In addi- 


tion, the Commission is continuing to solicit comments 
regarding the use of the form by such brokers and dealers 
in accordance with Release No. 11585. These changes are 
effective October 1, 1975. 


Primarily, these amendments add the words “municipal 
securities dealer” or “Municipal Securities Rulemaking 

: Board,” and add certain references to Section 15B 
(“Municipal Securities”) of the Securities Exchange Act 
of 1934 to Question 10(a) of Form BD. 





Statutory Basis 






t Securities and Exchange Commission, acting pursuant 
to the provisions of the Securities Exchange Act of 1934, 
Particularly Sections 15(b), 15B, and 23(a) thereof, and 













deeming it necessary for the exercise of the functions 
vested in it, and necessary and appropriate in the pub- 

lic interest arid for the protection of investors, hereby 
amends Form BD. Inasmuch as the amendments to 

Form BD are designed solely to accommodate the form 
to its expanded use as a registration form for municipal 
securities brokers and non-bank municipal securities 
dealers, as announced in Securities Exchange Act Release 
No. 11585, the Commission has concluded that notice 
and procedure pursuant to the Administrative Procedure 
Act (5 U.S.C. 553) are unnecessary with respect to such 
amendments. 


Text of amended paragraphs (a)(i), (a)(iv), (a)(v), 
(a)(xi) and (a)(xii) of Question 10 of Form BD 


The text of amended paragraphs (a)(i), (a) (iv), (a)(v), 
(a)(xi) and (a)(xii) of Question 10 of Form BD is as 
follows: 


10. (a) State whether the applicant, any person named 
in Items 2(a), 8 or 9, or any Schedule thereunder, or 
any other person directly or indirectly controlling, con- 
trolled by, or under common control with applicant, 
including any employee: 


(i) Has been found by the Securities and Exchange Com- 
mission or any jurisdiction willfully to have made or 
caused to be made any statement which was, at the time 
and in the light of the circumstances under which it was 
made, false and misleading with respect to any material 
fact, or to have omitted to state any material fact, which 
was required to be stated, in any application for regis- 
tration or report required to be filed under the Federal 
securities laws or under the securities laws of any juris- 
diction, or in any proceeding before the Securities and 
Exchange Commission or any jurisdiction relating to 
securities, or the conduct of business or registration as 

a broker, dealer, municipal securities dealer, or invest- 
ment adviser or associated person thereof. 


(iv) Has been found by the Securities and Exchange Com- 
mission or any jurisdiction or any court to have violated 
or to have aided, abetted, counselled, commanded, in- 
duced, or procured the violation by any other person of 
the Federal laws, or the laws of any jurisdiction, relating 
to securities or relating to the conduct of business as a 
broker, dealer, municipal securities dealer, investment 
adviser, or investment company, any rule or regulation 
under any of such laws, or any rule of the Municipal Se- 
curities Rulemaking Board, or to have failed reasonably 
to supervise another person who committed such a vio- 
lation, or to have been unable to comply with any of 
the foregoing. 


(v) Has been the subject of any order of the Securities 
and Exchange Commission entered pursuant to paragraph 
(6) of Section 15(b) or paragraph (4) of Section 15B(c) 
of the Securities Exchange Act of 1934 or an order of 

a court or jurisdiction (or any agency thereof), or an 
order of an appropriate regulatory agency entered pur- 
suant to paragraph (5) of Section 15B(c) of the Securi- 
ties Exchange Act of 1934, barring or suspending the 
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right of such person to be associated with a broker, dealer, 
or municipal securities dealer. 


* * # 


(xi) Has been, within the past 10 years, the subject of 
any cease and desist, desist and refrain, prohibition, or 
similar order which was issued by the United States of 
any jurisdiction arising out of the conduct of the busi- 
ness of a broker, dealer, municipal securities dealer, or 
investment adviser. 


(xii) Has been associated at any time as an officer, direc- 
tor, general partner, or owner of 10 percentum or more of 
the voting securities, or has at any time directly or indirect- 
ly through agreement or otherwise exercised or had the 
power to exercise a controlling influence over the manage- 
ment or policies of, a broker, dealer or municipal securities 
dealer which has been adjudicated bankrupt, or for which 
a trustee has been appointed pursuant to the Securities 
Investor Protection Act of 1970. 


] @-@ 


The Commission has determined that the adoption of the 
amendments to Form BD will not impose a burden on 
competition. 


By the Commission. 


George A. Fitzsimmons 
Secretary 


1/ Question 10 requires the broker-dealer to report 
whether it or any associated person has been the sub- 
ject of a statutory disqualification or has been involved 
in specified difficulties in the securities industry. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11627/August 29, 1975 


Admin. Proc. File No. 3-4452 
In the Matter of 


ROBERT F. CHAPMAN 
14845 Russell Lane 
Novelty, Ohio 


FINDINGS AND ORDER IMPOSING REMEDIAL 
SANCTION 


These are remedial proceedings under the Securities 
Exchange Act with respect to Robert F. Chapman, 
who was associated with a registered broker-dealer. 
Solely for the purpose of these and any other proceed- 
ings brought by the Commission under specified provi- 
sions of the Exchange, Securities, Investment Advisers, 
Investment Company and Securities Investor Protec- 
tion Acts, and without admitting or denying the allega- 
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tions in the order for proceedings, respondent consents 
to findings of misconduct as alleged in that order and to 
entry of an order barring him from association with any 
broker-dealer, investment adviser or investment company. 


On the basis of the order for proceedings and respondent's 
consent, it is found that, during the period from about 
March 1 to December 1, 1972, Chapman willfully 
violated Sections 5(a), 5(c) and 17(a) of the Securities 
Act and Section 10(b) of the Exchange Act and Rule 
10b-5 thereunder in that he offered, sold and delivered 
after sale 12% promissory notes of Correlated Equities 
Corporation when no registration statement under the 
Securities Act had been filed or was in effect as to such 
securities, and, in connection with the offer and sale of 
such notes, made material misstatements concerning the 
risk assumed by the investor and the suitability fo an 
investment, Correlated’s business and financial conditon, 
the use made by the company and Chapman’s personal 
use of investor funds, the redeemability of the notes, and 
the value of the property securing them. 


In view of the foregoing, it is in the public interest to 
impose the sanction to which respondent has consented. 


Accordingly, 1T IS ORDERED that Robert F. Chapman 
be, and he hereby is, barred from association with any 
broker-dealer, investment adviser or investment company. 


For the Commission, by the Office of Opinions and Re- 
view, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11628/September 2, 1975 


NOTICE OF RULEMAKING PROCEEDING TO CON- 
SIDER AMENDMENT OR ABROGATION OF RULES 
OF NATIONAL SECURITIES EXCHANGES WHICH 
LIMIT OR CONDITION THE ABILITY OF MEMBERS 
TO EFFECT TRANSACTIONS OTHERWISE THAN ON 
SUCH EXCHANGES 


The Securities and Exchange Commission today announ- 
ced that it is commencing a proceeding, pursuant to Sec- 
tion 19(c) of the Securities Exchange Act of 1934 (the 
“Act’’), to determine (i) whether to amend or abrogate 
rules of national securities exchanges which limit or con- 
dition the ability of members to effect transactions 
otherwise than on such exchanges; and (ii) whether to 
compel exchanges to adopt any one of proposed Rules 
19c-1[A], 19c-1[B] or 19c-1[C], described below, or 
some variation thereof, to replace the foregoing exist- 
ing exchange rules in the event it is determined to amend 
or abrogate such existing rules. The Commission also an- 
nounced that it will hold oral hearings beginning Wednes- 
day, October 1, 1975, at 10 a.m., in Room 776 at the 
Commission’s headquarters, 500 North Capitol Street, 
Washington, D. C. 20549. 
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introduction 
@ June 4, 1975, the Securities Acts Amendments of 


1975 (the “1975 Amendments”) A/ were signed into 
law. Section 11A(c)(4)(A) of the Act, as added by the 
1975 Amendments, directed the Commission to review 
any and all rules B/ of national securities exchanges 
which limit or condition the ability of members to effect 
transactions in securities otherwise than on such ex- 
changes. The legislative history of Section 11A(c)(4)(A) 
indicated that the Commission must review such rules 
de novo and must evaluate them in light of the purposes 
of the Act and in consideration of certain competitive 
standards made explicit by the 1975 Amendments. C/ 
Section 11A(c)(4) also provided that, on or before the 
ninetieth day following the day of enactment of the 
1975 Amendments, the Commission shall (i) report to 
the Congress the results of this review, including the 
effects on competititon of these rules, and (ii) commence 
a proceeding, in accordance with Section 19(c) of the 
Act, to amend any such rule imposing a burden on com- 
petition which does not appear to the Commission to be 
necessary or appropriate in furtherance of the purposes 
of the Act. 


A/ Pub. L. No. 94-29, 89 Stat. 97 (June 4, 1975). 


B/ As defined by Section 3(a)(27) of the Act, the term 
“rules of an exchange” includes the constitution, articles 
of incorporation, by-!aws and rules of such exchange 
“...and such of the stated policies, practices, and inter- 

Pycations of such exchange, . . . as the Commission, by 

le, may determine to be necessary or appropriate in 

the public interest or for the protection of investors to 
be deemed to be rules of such exchange... .” 


C/ See, Committee on Conference, Conference Report 
to Accompany S.249, H.R. Rep. No. 94-229, 94th Cong., 
tst Sess. 95 (1975). 
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Commission’s Report to the Congress 


Pursuant to the Congressional directive described above, 
the Commission today has transmitted to the Congress 
the following report of the results of its review (appen- 
dices omitted): 
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President of the Senate 

Speaker of the House of Representatives 
Congress of the United States 
Washington, D. C. 


Dear Sirs: 


Section 11A(c)(4)(A) of the Securities Exchange Act 

of 1934 (the ““Act”’), as amended by the Securities Acts 

Amendments of 1975, Pub. L. No. 94-29 (June 4, 1975), 
irects the Commission to review any and all rules of na- 

sional securities exchanges which limit or condition the 

ability of members to effect transactions in securities 

otherwise than on such exchanges. Further, the Commis- 









sion is directed to report to the Congress the results of 
its review, including a description of the effects on com- 
petition of such rules, and to commence a proceeding, 
in accordance with Section 19(c) of the Act, to amend 
any such rule imposing a burden on competition, if such 
rules does not appear to be necessary or appropriate in 
furtherance of the purposes of the Act. This is a report 
of the results of that review. 


The Commission has concluded that off-board trading 
rules of exchanges impose burdens on competition, and 
the Commission is not now prepared to conclude that 
these burdens are necessary or appropriate in further- 
ance of the purposes of the Act. Accordingly, we have 
today, as required by Section 11A(c)(4)(A) of the Act, 
commenced a proceeding, pursuant to Section 19(c) 

of the Act, to determine 


(i) the extent to which such rules do engender signifi- 
cant anticompetitive effects; 


(ii) whether, although such rules are anticompetitive, 
there are countervailing considerations which appro- 
priately outweigh the need to abrogate or amend such 
rules at the present time; and 


{iii} whether such rules could be appropriately modified 
so as to further the purposes of the Act. 


All of the nation’s registered securities exchanges have 
rules whicin are specifically intended to limit or condi- 
tion the ability of a member to effect transactions 
over-the-counter in securities listed, or admitted to un- 
listed trading privileges, on the exchanges. As more 
fully explained herein, these rules have two major 
effects on competition. One, restrictions on “off- 
board” principal transactions appear to impede the 
ability of an exchange member to make two-sided 
continuous markets in direct competition with exist- 
ing specialists and existing over-the-counter market 
makers in listed securities (“third market makers”), 
and therefore limit the potential competition among 
dealers in listed securities which might otherwise be 
realized. Second, restrictions on off-board agency 
transactions limit the access which exchange brokers 
have to one segment of the professional dealer com- 
munity, third market makers, in favor of another seg- 
ment, exchange specialists, and thereby disadvantage 
third market makers in the competition for members’ 
business. 


A. Exchange Rules which Limit or Condition the Ability 
of Members to Effect Transactions in Securities Listed, 
or the Subject of Unlisted Trading Privileges, on Such 
Exchanges. 


New York Stock Exchange. Rule 394 1/ of the New 
York Stock Exchange (“NYSE”) is generally thought 
to be the most restrictive of the off-board trading pro- 
visions of exchanges. A member is prohibited from 
effecting transactions in “listed stock”’ over-the-counter 
as principal or agent unless the transaction is specifi- 
cally exempted 2/ or permission is granted. 3/ 
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A member is permitted by paragraph (b) of Rule 394 
to effect an off-board transaction as agent so long as 
certain conditions are observed. Among these are the 
requirements that (i) the transaction be effected with 

a third market maker qualified pursuant to Rule 19b-1 
under the Act; 4/ (ii) a “diligent effort” be made to 
explore the market on the floor; (iii) a report of such 
effort, along with a report of certain additional infor- 
mation (including the details of the effort made to 
explore the floor and the extent of the specialist’s in- 
terest), be made to a floor governor; (iv) a reoffering 

be made on the floor prior to an off-floor trade to 
permit displacement by public orders represented in the 
crowd and bids or offers on the specialist’s book at the 
same price and on the same side of the market as the 
third market maker, and by the specialist acting as 
dealer, if the specialist, before the third market maker 
was solicited, had advised the member of the extent 

of his interest at an indicated price or prices at which 
the off-floor transaction was proposed to be made; 

and (v) a subsequent report be made of the particu- 

lars of the transaction. !n addition, the rule requires 
that the diligent effort to explore the market on the 
floor and the report of such effort to a floor official 
must be made prior to any solicitation of the third 
market maker (indeed, transactions initiated by the 
third market maker have been specifically interpreted 
not to comply with the rule) and apparently has been 
interpreted to require that the member disclose his 
customer's order to the specialist. 


Amendments to Rule 394(b) were proposed by the 
New York Stock Exchange in 1974. 5/ The amend- 
ments would eliminate the requirement of a report 

to a floor governor prior to any solicitation of a third 
market maker. In addition, the amendments would 
alter the solicitation feature of the Rule so that if a 
third market maker expressed a willingness to be 
solicited by a member in a particular issue, that fact 
alone would no longer bar the transaction, assuming 
all other conditions of the amended procedure were 
satisfied. Finally, the amendments propose to alter the 
displacement procedure to permit floor professionals 
to displace the third market maker at the same or a better 
price if such persons indicated a willingness to transact 
at a specific price or prices when informed that a third 
market maker was to be solicited. 


Off-board transactions by New York Stock Exchange 
specialists are governed by NYSE Rule 107. 6/ A 
specialist may effect a transaction off-board ~ only 
with the approval of a floor governor; such approval 
will not be granted unless the floor governor has de- 
termined that the regular market cannot absorb or 
supply the block within a reasonable period of time 
at reasonable prices. If permission is granted, the 
specialist may effect the transaction off-hoard with- 
out executing better bids or offers on his book which 
he represents as agent. The specialist may not, how- 
ever, bid for or purchase stock on the exchange at 
destabilizing prices subsequent to an off-board pur- 
chase. 


In addition to the foregoing, NYSE Rule 438 prohibits 
a member from publishing bids and offers for listed 
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securities in “quotation sheets having a strictly pro- 
fessional clientele.” 7/ The NYSE apparently does 
not interpret this restirction to extend to publishing 
bids or offers in an electronic quotation system. 
Nevertheless, it is our understanding that, in response 

to a member’s inquiry whether he could quote two- 
sided markets in the National Association of Securi- 

ties Dealers Quotation System (“NASDAQ”), the 
NYSE staff answered negatively on the grounds that 

the National Association of Securities Dealers (“NASD”) 
requires all quotations in NASDAQ to be firm for 100 
shares, a‘ requirement the member would not be able to 
meet, since Rule 394 would require that the order be 
brought to the floor for execution and displacement. 


American Stock Exchange. Rule 5 of the American 
Stock Exchange (“Amex”) prohibits a member from 
effecting over-the-counter transactions in certain se- 
curities admitted to trading on the exchange unless 

the transaction is specifically exempted under the 

rule. 8/ One of the exceptions covers transactions made 
with prior permission of the exchange. It is our under- 
standing that, pursuant to this exception, the American 
Stock Exchange will approve a transaction by a member 
as principal or as agent for a customer if the member 
can “reasonably demonstrate’ that a better execution 
can be obtained. 


Prior to effecting any such transaction, the member 
must request permission from the exchange staff and 
in connection therewith “should” furnish certain de- 
tails of the transaction. The staff weighs the request 

in terms of the character of the market, the price and 
size of the transaction and related factors, and will 
grant the request “if the Exchange is satisfied, in each 
instance, that the transaction can be executed more 
advantageously off the Exchange.” In connection with 
the review of any such request, a staff member person- 
ally will go to the floor and review the facts with a floor 
official. In all, the Amex states, this approval procedure 
“does not exceed ten minutes.” 9/ 


Assuming compliance with the above procedure results 
in permission for an off-floor transaction, that permis- 
sion is conditioned on satisfying the orders on the book 
at a better or the same price. The specialist and other 
floor professionals are also permitted to participate at 
the same or a better price, although, as a practical matter, 
since the proposed off-floor transaction is not announced 
on the floor, floor professionals other than the specialist 
would not have an opportunity to participate unless they 
previously had announced their interest publicly or had 
left a limit order for execution with the specialist. 


Off-board transactions by American Stock Exchange 
specialists are governed by Amex Rules 187 and 189. 10/ 
Specialists are prohibited from effecting off-board trans- 
actions except in certain narrow instances, namely a 
transaction as principal to offset another transaction 
made in error or a transaction as principal made with 
prior approval of the exchange (i) to tender securities 
the subject of a public offer or (ii) to decrease or li- 
quidate a position in a security subject to a trading 
suspension. 
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American Stock Exchange Rule 482 is similar in terms 


mo NYSE Rule 438, noted above, in prohibiting a member 


om listing his name in quotation sheets “having a 
strictly professional clientele” with respect to certain 
securities dealt in on the exchange. 11/ Unlike the 
NYSE, however, the Amex interprets this prohibition 
to extend to quotations in an electronic inter-dealer 
quotation system. 


Boston Stock Exchange. Section 23, Chapter II, of 
the rules of the Boston Stock Exchange prohibits off- 
board transactions in securities admitted to trading 
on the exchange unless, prior to such a transaction, 
the member has made a bona fide effort to effect the 
transaction on the exchange and has received permis- 
sion from the exchange to trade off-board. 12/ 


Chicago Board Options Exchange. Rule 6.49(a) of 

the Chicago Board Options Exchange provides that 

a member shall not effect off-board transactions un- 
less (i) the member has attempted to execute the trans- 
action on the floor and has “reasonably ascertained” 
that it may be executed at a better net price off the 
floor, and (ii) the customer has been informed of and 
has approved the off-floor execution. 13/ 


Cincinnati Stock Exchange. Section 26 of the By-Laws 
of the Cincinnati Stock Exchange requires simply that 
prior to an off-board transaction the member must 
“make an equivalent bid or offer on the floor of the 
exchange.” 14/ 


troit Stock Exchange. Chapter |, Section 5 of the 
Detroit Stock Exchange Rules has only one require- 
ment: the exchange must grant permission prior to 
any off-board transaction. 15/ 


!ntermountain Stock Exchange. Similarly, Rule 9 of 
Article XII of the Rules of the Intermountain Stock 
Exchange prohibits a meber from effecting an off- 
board transaction without the “prior permission of the 
Board of Governors.” 16/ 


Midwest Stock Exchange. Rule 9 of Article XVII of 
the Rules of the Midwest Stock Exchange (“MSE”) 17/ 
prohibits a member from effecting an over-the-counter 
transaction in securities listed or admitted to unlisted 
trading privileges on the exchange without prior per- 
mission of an officer of the exchange. 18/ We under- 
stand that, pursuant to interpretation, prior permission 
is no longer actually required although subsequent noti- 
fication must be made; if, upon review, the transaction 
is not found to be in compliance with certain published 


interpretations, it appearently would then be disapproved. 


Among other things, the interpretations require that 

any such off-floor transaction may be effected only with 
a broker-dealer who is “registered” pursuant to Rule 
17a-9 under the Act and who is making markets in listed 
securities on a continuous basis, and that the order must 
be “made available” to the regular membership prior to 





9” off-floor trade. 19/ 


In addition to the foregoing, if the off-floor transaction is 
to be effected by the MSE specialist for his own account, 





the transaction must be for a minimum of 500 shares 
(except in issues valued at over $100 per share) and 
the specialist must be willing to bid for or to offer (de- 
pending on whether the off-board transaction was a 
purchase or a sale) the same amount of stock at the 
same price on the exchange. A transaction by an MSE 
floor member off-board must also be for a minimum 

of 500 shares (except to accommodate a regular cus- 
tomer) as must arbitrage transactions between the ex- 
change and the over-the-counter market. Finally, all 
transactions effected off the floor by floor members 
must be reported in the consolidated transaction report- 
ing system as an MSE transaction and are subject to an 
MSE transaction fee. 


Pacific Stock Exchange. Rule XI\\1 of the Pacific Stock 
Exchange permits off-board executions, without prior 
approval, provided (i) the transaction is with a broker- 
dealer making continuous two-sided markets in the se- 
curity and who files reports pursuant to Rule 17a-9 
under the Act, and (ii) an equivalent bid or offer has 
first been made on both the Los Angeles and San 
Francisco floors of the Pacific Exchange. 20/ 


PBW Stock Exchange. Rule 132 of the PBW Stock 
Exchange prohibits over-the-counter transactions in 
securities admitted to trading on the exchange unless, 
prior to such a transaction, the member (i) has made a 
bona fide effort to effect the transaction on the ex- 
change, and (ii) receives permission from the PBW 
Stock Exchange to trade off-board. 21/ 


Spokane Stock Exchange. Rule 18.3 of the Spokane 
Stock Exchange prohibits any transaction off-the- 
floor of the exchange during the regular trading ses- 
sion. Spokane permits unrestricted off-floor trans- 
actions, however, during the “inter-session,” a trading 
session about equal in length of time to the regular 
trading session. 22/ 


In addition to the foregoing, certain other rules of ex- 
changes having some effect on off-board executions 

by members could be considered strictly as coming 
within the scope of review commanded by Section 
11A(c)(4)(A); in the Commission’s judgment, however, 
these rules do not appear to have a significant effect on 
competition, although further study may alter this 
view. For example, both the New York and American 
Stock Exchanges impose certain limitations on transac- 
tions in rights to subscribe to stock issues, 23/ a very 
specialized market, and require that all transactions in 
bonds involving nine bonds or less be brought to their 
respective floors. 24/ These rules, along with certain 
others, such as the so-called “New York City Rule,” 25/ 
which only arguably comes within the Section 11A(c) 
(4)(A) directive, have been reserved for the Commission’s 
more general review of all exchange rules required by 
Section 31(b) of the Securities Acts Amendments of 
1975. 26/ 


B. Effects on Competition of Off-Board Trading Rules. 
The Commission has reviewed the effects on competi- 


tion of the off-board trading rules described above in 
accordance with our perception of the legislative 
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intent underlying Section 11A(c)(4)(A). 27/ Thus, the 
Commission has sought to review off-board trading rules 
de novo in order to reach such conclusions as analysis, 
the current methods of doing business in the securities 
markets and the purposes of the Act, as amended by 

the Securities Acts of 1975, may dictate. In connection 
with the preparation of this report, therefore, the Com- 
mission solicited and received the written views of vari- 
ous national securities exchanges, third market makers, 
and other interested persons. 28/ Nevertheless, in reach- 
ing its conclusions, the Commission has taken cognizance 
of the prior studies of this question, including inter alia, 
Commission hearings, 29/ studies, policy statements 

and reports of advisory committees, 30/ as well as Con- 
gressional reports. 31/ 


The Commission has given particular scrutiny to New 
York Stock Exchange Rule 394. Transactions in NYSE- 
listed stocks account for virtually all the volume in the 
over-the-counter market for listed securities. Further, 
the rules of other national securities exchanges limiting 
or conditioning the ability of members to trade off- 
board are generally less restrictive than NYSE Rule 394. 


Trading by Members as Principal 


All exchanges, except for the Chicago Board Options 
Exchange, have adopted the so-called unitary specialist 
system. Thus, whenever a new security is admitted to 
trading on an exchange, it will be assigned or “allocated” 
to a single specialist or specialist unit. Thereafter, all 
transactions in that security, with exceptions not rele- 
vant here, are required to be effected at the specialist's 
post, and customers’ orders at a price limited away 

from the market generally are left with the specialist 

for execution. 32/ 


Exchanges usually permit another class of member—the 
floor trader—to compete on the floor of the exchange 
with the specialist by buying and selling securities as 
principal for his own account at the specialist’s post. 
Floor traders do not, however, make regular two-sided 
markets; instead, they look for special trading situations 
in which they can profitably commit their capital. Mem- 
bers’ trading for their own accounts from off the floor 
similarly is to effectuate investment decisions. Regard- 
less of differences in motivations, the foregoing classes 
of members do compete for orders and to secure trad- 
ing and investment opportunities arising in the normal 
course of the market. 


In connection with reviewing competition in the dealer 
function among exchange members, one other phenome- 
non is worthy of note. The institutionalization of the 
trading markets in the last decade gave rise to substan- 
tial demand for liquidity in size. Well-capitalized insti- 
tutionally-oriented brokerage houses responded to this 
demand by providing an “upstairs” market in size for 
their institutional customers. 33/ (Of course, a trans- 
action between an institution and a member acting as 
principal for his own account, once negotiated “‘up- 
stairs,” is presently required to be brought to the floor 
for execution and possible displacement by orders hav- 
ing priority.) 
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Some institutional brokerage firms have evinced 

a willingness, and have the necessary capital, to make 
position bids or offers on all securities listed and traded 
on the primary exchanges. Others “‘specialize”’ in secur- 
ities of issuers in which they have developed a particular 
expertise and hold themselves out as being willing to 

bid or offer in medium size on any security in the se- 
lected group at a price near last sale. As a general matter, 
however, these institutional firms do not compete direct- 
ly with the specialist. Rather, it appears that these ‘‘up- 
stairs market makers” fill a void created by specialist 
unwillingness to deal in substantial size, either because 
of regulatory restrictions on specialists or the nature 
and size of the risks associated with principal trades 

in block size. 


Institutional brokerage firms have several important 
competitive advantages over specialists in the so-called 
block-trading market. Specialists on the New York and 
American Stock Exchanges are not permitted to accept 
orders directly from an institutional customer. 34/ 
NYSE and Amex specialists are thereby cut off from 
direct access to the institutional order flow and are 
unable to canvass the institutional market to put to- 
gether buyers and sellers. Moreover, the upstairs mem- 
bers presently may charge an institutional customer a 
commission when purchasing from or selling to the 
institutional customer as principal. The specialist, how- 
ever, must make net bids and offers. Also, the specialist 
is regulated in his trading activity and must continually 
provide a two-sided market whereas the upstairs firm is 
not under such restrictions and obligations. 


In the round-lot market, however, the specialist has 
certain advantages over the institutional broker. All 
trades in a listed security must be executed at the 
specialist’s post. Because the specialist stands at the 
center of any crowd which may exist and sees all the 
executions in his speciality stock, he is opportunely 
situated to develop a “feel” for the market. Moreover, 
the specialist is the only exchange trader having knowl- 
edge of, and regular income from the execution of, 
limit orders on the book. 35/ 


As a result, two-sided market making in round-lots on 
exchanges is effectively allocated to specialists where- 
as the block market is the province of upstairs firms. 
Of course, exceptions to the general rule abound. Some 
upstairs firms, we understand, hold themselves out as 
willing to buy and sell smaller blocks, of a size which 
specialists ordinarily may be expected to supply or ab- 
sorb. And, some specialists have demonstrated a willing- 
ness to make position bids on large institutional-size 
orders. In addition, since specialists on regional ex- 
changes are not under the same constraints as specialists 
on the New York or American Stock Exchange, regional 
specialists may trade in round lots and in block size 
directly with institutional customers. 


Regional exchanges, as well as the New York and Amer- 
ican Stock Exchanges, generally prohibit members from 
making markets off the floor of the exchanges in direct 
competition with their specialists. Nevertheless, five re- 
gional exchanges—the Boston, Cincinnati, Detroit, PBW 



























and Pacific Stock Exchanges—have adopted special rules 

permit third market makers to effect transactions di- 

y on their respective floors without affecting the 

ability of these firms to continue to make two-sided off- 
board markets in listed securities. 36/ On some exchanges, 
third market makers who have availed themselves of this 
opportunity have become the primary odd-lot dealer or 
market maker while on other exchanges they act as sup- 
plemental specialists, i.e.. receiving an inquiry only after 
the regular specialist has had an opportunity to bid or 
offer on a proposed transaction. 


The rules of exchanges described supra at pp. 2-9 appear 
to engender anticompetitive effects in certain important 
respects. By requiring that transactions of a member as 
principal for his own account be effected only on the 
floor of the exchange, these rules erect an effective bar- 
rier to competition by exchange members with specialists 
and third market makers. If exchange members were per- 
mitted to hold themselves out in electronic inter-dealer 
quotation systems as two-sided market makers in listed 
securities, and if such members were permitted the con- 
venience of “‘in-house” executions, the number of deal- 
ers willing to buy and sell listed securities as market 
makers on a continuous basis likely would increase. 


On the other hand, the Commission notes that if ex- 
changes were willing to permit their members to incor- 
porate, or affiliate with, non-member third market 
makers and to abandon significant limitations on the 
ability of members to seek off-board execution for 

orders, much of the apparent anticompetitive 
mpact of the above noted rules, as it relates to compe- 
tition in the two-sided round-lot market making func- 
tion by existing exchange firms with specialists and 
third market makers, would likely disappear. 37/ 


In addition, the Commission notes that, with respect to 
the New York and American Stock Exchanges, some may 
view the restrictions on the ability of specialists to com- 
pete with upstairs members in the institutional block 
trading market as a quid pro quo for the inability of the 
upstairs members to compete directly with the specialist 
by making continuous two-sided markets. It might be 
competitively unfair, therefore, to permit the upstairs 
firm to compete directly with the specialist without, at 
the same time, addressing those restrictions which limit 
the specialist's ability to compete in the fstitutional 
trading market. 


Agency Transactions by Members in the Over-the-Counter 
Market for Listed Securities 


Paragraph (b) of Rule 394 was adopted by the New York 
Stock Exchange in 1966, at the request of the Commis- 
sion, pursuant to Section 19(b) of the Act, to permit 
members to effect certain transactions as agents for a 
customer with “qualified” third market makers. 38/ It 
would appear, however, that the conditions imposed by 
the rule and the interpretations given to it by the NYSE 
may have negated its utility. 39/ 


The NYSE proposed to amend Rule 394(b) in 1974 to 
eliminate certain of the conditions. 40/ As amended, 
Rule 394(b) would still (i) require a member to make a 





“diligent effort to explore the feasibility of obtaining 

a satisfactory execution of the order on the floor” prior 
to solicitation of a third market maker and (ii) require 
the member, after receiving a bid or offer from a third 
market maker, to return to the floor to ask other mem- 
bers in the crowd if they have an order at the same or a 
better price as the third market maker’s bid or offer. If 
there are such orders on the floor, the third market 
maker’s order would be displaced in whole or in part 

by all such bids or offers although bids and offers by 
the specialist and other members for their own accounts 
would participate only to the extent that interest had 
been expressed at an indicated price or prices when the 
member first announced an intention to solicit a third 
market maker. 41/ In addition, the NYSE apparently 
still would interpret the rule to require a member to 
disclose his customer's order to the specialist. 42/ 


The Commission understands that the New York Stock 
Exchange interprets NYSE Rule 394(b) to govern all 
off-board agency transactions of an NYSE member in 
securities listed on the NYSE, whether or not the 
transaction was first shown on the NYSE floor or on 

a regional exchange of which the broker was also a 
member. Thus, if an NYSE member is also a member 
of the Pacific Stock Exchange, and attempts an exe- 
cution on the Pacific floor, under the NYSE interpre- 
tation the member would be governed by Rule 394(b) 
as well as Pacific Stock Exchange Rule XIII if he 
attempted subsequently to execute the transaction off- 
board with any third market maker, wherever located. 
In this comtext, it should be noted that if a member of 
the New York Exchange is also a member of several 
regional exchanges, all of which have rules requiring 

an order to be shown on thier respective floors prior to 
an off-board transaction, it would appear that a literal 
reading of these rules would require compliance with all 
such rules prior to any over-the-counter transaction in 
a listed security traded on those exchanges. 43/ 


Since the New York Stock Exchange membership com- 
munity handles the great majority of public agency 
business in listed securities, and since NYSE Rule 394 
appears to operate as a substantial barrier to egress 
from that exchange, third market makers may be dis- 
advantaged vis-a-vis exchange specialist in the compe- 
tition for volume in listed securities. 44/ Observers 
have also asserted that the anticompetitive effects of 
Rule 394 are exacerbated by its interference with a 
broker's ability to execute his customers’ orders in a 
professional and capable manner in the best market 
available. 


The barrier to competition and the interference with 
brokerage judgment which restrictions on a member's 
ability to effect agency execution with third market 
makers seem to represent are not as formidable today 
as they may once have been. First, as noted at p. 17, 
supra, five regional exchanges—the Boston, Cincin- 
nati, Detroit, Pacific and PBW Stock Exchanges—have 
adopted rules which permit third market makers to 
effect transactions directly on the respective floors 
of these exchanges and to continue to make an over- 
the-counter market in listed securities. Thus, some 
third market makers now operate as supplemental 
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specialists on these exchanges. Since members of the 
New York and American Stock Exchanges which are 
also members of one or more of these regional ex- 
changes can effect transactions on the regionals with- 
out regulatory inhibition, such dual members present- 
ly have access to those third market makers who have 
availed themselves of the opportunity to join such ex- 
changes. Nonetheless, not all exchange members also 
belong to one of the exchanges which third market 
makers are permitted to join and only some third 
market makers have joined any exchange. 


Second, a member of an exchange can today solicit the 
interest of a third market maker to participate in a 
transaction to be effected on the floor of an exchange. 
The Commission staff’s 1965 report on NYSE Rule 394 
found that one of the rule’s most serious anticompeti- 
tive aspects was that a member was required to charge 
a third market maker a commission whenever an order 
of a third market maker was effected on an exchange 
(since the third market maker was treated as any other 
non-member customer). 45/ The adoption of Rule 
19b-3 under the Act has freed members from that re- 
quirement. 46/ Thus, it would appear that a member 
of the New York Stock Exchange can today canvass 
the third market 47/ and solicit the participation of 

a third market maker in a transaction, so long as the 
execution is effected on an exchange floor. Indeed, 
would appear tikely that exchanges would encourage 
such a development since their volume would be direct- 
ly increased by the number of such transactions. In 
this regard, however, it should be noted that such can- 
vassing would preclude use of Rule 394(b) to effect 
the transaction off-board on an agency basis. 


Nevertheless, it must be recognized that, by substantially 
impeding the ability of a member to effect transactions 
off-floor directly with third market makers, the effect 

of rules such as NYSE Rule 394 is to diminish the amount 
of volume in which a third market maker might otherwise 
participate. Like any other professional trader, a third 
market maker generally is willing to make firm quotations 
only for immediate acceptance. It would therefore appear 
to operate as a disincentive to the third market maker's 
participation in a transaction to require in effect that his 
quotation be held firm while the exchange member 
attempts an execution on the floor; the third market 
maker may be unwilling to lose control of his order as 

it is taken to an exchange floor for execution, since he 
thereby risks a shift in current prices and an execution 

at a price away from his then current quotation in the 
third market. 48/ Moreover, if the transaction is required 
to be effected on an exchange floor, rather than directly 
with the third market maker off the floor, the transaction 
would be reported in the consolidated transaction report- 
ing system as an exchange trade and the third market maker 
would lose the advertising value of the tape print. 


Finally, if the transaction is effected on the exchange, 
Detter limit bids or offers would have to be satisfied 
prior to the execution. Since third market makers gen- 
erally trade net of commission, their acquisition price, 
in the case of a purchase, would be the same as the re- 
sulting tape print price, 'eaving them without any 
“cushion” to ameliorate the risk taken. 49/ While 
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block positioners have been willing to make position bids 
below the market, even though they must generaliy per- 
mit bids to participate, thus lowering the prevailing market 
price to their bid price, they are permitted to charge the 
seller a commission; accordingly the block positioner has 
some cushion to lessen the market risk assumed. 50/ In- 
deed, it has been asserted to the Commission that if biock 
positioners were required to trade net, so that the tape 
print price and their actual acquisition cost were identical, 
it would create a severe disincentive to positioning. 51/ 

It would appear, therefore, that requiring a third market 
maker to be displaced might create a disincentive to par- 
ticipation. This is not to say that the reasons in faver of 
permitting bids or offers on the specialist’s book to par- 
ticipate in discount or premium trades may not outweigh 
the reasons for creating incentives to dealer participation, 
but that the disincentives created thereby must be consid- 
ered in the balance. 


One commentor has urged that Rule 394 is not anticom- 
petitive at all and indeed that elimination of Rule 394 
would reduce the fairness of competition between ex- 
change and non-exchange markets because “‘unequal regu- 
lation of exchange and non-exchange markets makes it 
impossible for any type of pure competition between 
them to be ‘fair’ or ‘equal’.’’ 52/ It is urged that specia- 
lists are subject to stringent rules and regulations which, 
among other things, include affirmative obligations to 
assume risks, especially during crisis periods, which their 
third market counterparts can easily avoid. 


On its face, this argument has a certain symmetrical ap- 
peal. Nevertheless, it is not explained whether the de- 
sired result could be achieved by other, more appropri- 
ate means. The Securities Acts Amendments of 1975 
appear to have been intended to establish a presump- 
tion in favor of (i) eliminating barriers between competing 
markets and between market makers which are specialists 
and those which are not, insofar as such barriers are not 
otherwise in furtherance of the purposes of the Act, and 
(ii) equalizing regulation of competitors that enjoy simi- 
lar privileges, perform similar functions and have the po- 
tential for similar market impact. 53/ Presumably, 
therefore, concerns with respect to “‘equal regulation” 
could be satisfied by either eliminating the “‘stringent” 
rules and regulations which apply to exchange trading, 
or applying such rules to the over-the-counter market for 
listed securities. Moreover, it would appear that third 
matket makers do not in fact avoid crisis periods and 
fail to perform a legitimate market function on a regu- 
lar or continuous basis. Indeed, some have asserted that 
third market makers, in part because they deal exclu- 
sively with a professionai clientele—broker-dealers and 
institutions—are compelled, as a business matter, to 
make continuous markets “both in rising and falling 
markets.”” 


Additionally, it is important, when comparing regula- 
tion of exchange specialists with regulation of third 
market makers, to be cognizant of the privileges now 
associated with a specialist's position. The Commission's 
Institutional Investor Study, for example, found that 
the specialist’s brokerage income from limit orders en- 
trusted to him by other brokers exceeded trading in- 
come in every category of specialist measured. 54/ 
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Earlier, the Commission's Special Study had noted that 
a only justification for permitting a specialist to enjoy 
ading advantages over others is “if high standards of 
conduct in dealer and broker activities are defined and 
enforced.” 55/The unique advantages of the specialists, 
k and the relationship of those advantages to the regula- 
tory fabric, were summed up by the Special Study as 
follows: 
I, 
It must be remembered that the specialist is not 
purely dependent upon his trading acumen for 
his income. Not only does the book serve on oc- 
casion as an outlet for excess inventory, but the 
brokerage function serves as a relatively riskless 
source of income.... !f the conflict of interest 
between the two functions is to be tolerated the 
duty to the customer must include the obliga- 
tion to maintain markets which are fair and rea- 
sonable.... Since access to the floor confers sub- 
stantial trading advantages, even without the 
special knowledge available to the specialist, the 
privileges enjoyed by the specialist are compatible 
with the statutory scheme only if his duties to the 
public are not terminable at will but continue rea- 
sonably through good markets and bad, through 
profitable and unprofitable periods. 56/ 


ao. 


Assuming that exchange rules which limit or condition 
the ability of members to make two-sided markets in 
listed securities and which limit or condition the ability 
a member to execute a customer’s order over-the- 
4) (Pes with a third market maker impose burdens on 
competition, the questions remain whether these rules 
are otherwise in furtherance of the purposes of the Act. 


ng C. Whether Off-Board Trading Restrictions of Exchanges 
ts Are Otherwise Necessary or Appropriate in Furtherance 
of the Purposes of the Act 


Having concluded that rules which limit or condition 

the ability of a member to effect a transaction off-board, 
as principal or agent, are anticompetitive, the Commis- 
sion is obliged to determine whether such rules as never- 
theless justified by reference to other regulatory goals. 
These purposes, insofar as off-board trading rules are 

ir concerned, are referred to or described in Sections 2, 
6(b)(5), 11A(a)(1)(C), 11A(a)(2) and 15A(b)(6) of the 
Act, namely: 


(1) the protection of investors; 57/ 

(2) the maintenance of fair and orderly markets; 58/ 

(3) the rernoval of impediments to, and the perfection of 
a mechanism for, a national market system for securities; 
59/ 

(4) fair competition among brokers and dealers, among 


exchange markets, and between exchange markets and 
5 markets other than exchange markets; 6U/ 








& prevention of unfair discrimination between customers, 
tween brokers and between dealers; 61/ 











(6) the practicability of brokers executing investors’ 
orders in the best market; 62/ 


(7) economically efficient execution of securities 
transactions; 63/ and 


(8) an opportunity, consistent with the standards 
indicated in subparagraphs (6) and (7) above, for 
investors’ orders to be executed without the partici- 
pation of a dealer. 64/ 


It has been asserted by one commentator that “Rule 

394 is vitally necessary ‘to protect investors and the pub- 
lic interest,’ a requirement of all exchange rules estab- 
lished by Section 6(b}{5) of the Act, and that the public 
interest lies in the maintenance of markets with liquidity, 
depth and continuity, adequate disclosure and safeguards 
against manipulation, and the financial health of the se- 
curities industry. 65/ It is further suggested that NYSE 
Rule 394 specifically supports these public interest goals 
because otherwise trades would be diverted from the floor 
“‘not so much because of competitive price considerations, 
but to shield transactions from the interplay of supply 
and demand in the public markets.” 66/ It is further 
asserted that, if orders are diverted from the exchange 
floor, prices would no longer mirror all supply and de- 
mand, and that the “public price” would be different 
from what it would be “had the off-floor trade occur- 

red in the auction market,” a difference “‘detrimental to 
the public investor.” 67/ 


As a preliminary observation, apart from the validity of 
these arguments, Congress appears to have determined 
that it is desirable to encourage the broadest possible 
competition in order to achieve, to the maximum ex- 

tent possible, continuity, depth and liquidity in the 
secondary trading markets. Among other things, it is 
difficult to perceive how impeding the participation of 
any segment of that competition—such as the third mar- 
ket—furthers that particular goal. Also, the consolidated 
transaction reporting system has as its major purpose 

the reporting of all transaction in listed securities, wherever 
effected, so that prices could react to all such transactions. 
It has not been shown that this system, coupled with en- 
hanced competition among market makers, will not ap- 
propriately reflect all supply and demand. 


It is also suggested that the Commission should avoid 
“major rule changes” which will “weaken existing mar- 
ket mechanisms” at a time when a “sensitive industry” 
is being called upon to adjust to “a new and signifi- 
cantly different [commission] rate environment ....” 68/ 
While the advent of new regulatory and other conditions 
for the industry may, indeed, suggest a basis for proceed- 
ing with other steps toward establishment of a national 
market system prior to the elimination or modification 
of off-board trading rules, the argument assumes, with- 
out elaboration, that modifications or elimination of 
Rule 394 will weaken rather than strengthen the trading 
markets. 


Further, it is posited that the New York State stock 
transfer tax provides an impetus to the erosion of trading 
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on the primary markets in New York. 69/ Assuming 
this to be a fact, it does not follow that volume will 
necessarily be diverted to third market makers, at least 
some of whom are also located in New York. Trading 
could just as easily be diverted to a non-New York ex- 
change. 


It is asserted also that elimination of Rule 394 will 
place brokers in an impossible legal dilemma since 
“neither the trade nor the clearance and settlement 
mechanisms are presently in place to insure ‘best 
execution.’ ”’ 70/ 


Such an assertion must be squared with the obvious 
fact that members of the NYSE and Amex apparently 
are not today placed in an “impossible legal dilemma” 
though they are permitted to effect transactions on 
regional exchanges of which they are members. 71/ 
Moreover, a distinction must be drawn between a rule 
permitting a broker to exercise his professional judg- 
ment to seek out the best market for his client, on 
the one hand, and a rule requiring him to secure the 
best price for his customers regardless of expense or 
other relevant considerations, on the other. 


Finally, it is argued that elimination of off-board 
trading restrictions will result in exchange members 
forsaking trading floors, matching orders in-house in 
the most active stocks, and, when that is not possible, 
effecting transactions in the third market “where re- 
gulatory disparities even now offer advantages vis-a- 
vis trading in the stock exchanges.” 72/ The resulting 
fragmentation, it is urged, will permit limit orders feft 
with the specialist to be bypassed and in general will 
undermine the auction market and the opportunity for 
public orders to meet public orders without the inter- 
vention of a dealer, which one commentator estimates 
amounts to one-half to two-thirds of “NYSE reported 
volume.” 73/ Such a result, it is contended, would be 
contrary to Congressional intent intetermining that 
it is in the public interest to assure “economically effi- 
cient execution of securities transactions,” the “‘prac- 
ticability of brokers executing investors orders in the 
best market,” and an opportunity, consistent with the 
foregoing, “for investors orders to be executed with- 
out the participation of a dealer.” 


This argument is not without appeal. Nevertheless, 
these apparent benefits to the markets provided by off- 
board trading rules must be assessed against certain im- 
portant issues, such as (i) whether the competition 
which would result from a proliferation of upstairs 
market makers would further the statutory aims; (ii) 
whether other more appropriate regulations might be 
adopted to prevent such potential market makers from 
over-reaching their customers, such as a regulation re- 
quiring a market maker to be prepared to demonstrate 
that in dealing with a retail brokerage customer the 
price given to that customer was as good as or better 
than any other price generally available; (iii) what 
precisely the regulatory disparities are which create 
the incentive to trade in the third market; and (iv) 
whether, once these disparities are identified, equali- 
Zation of regulation might be a generally more appro- 
priate response. In addition, if the phrase ‘“economi- 
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cally efficient execution of securities transactions” is 
identical, as this line of reasoning seems to assume, to 
the phrase an opportunity “for investors orders to be 

executed without the participation of a dealer,” then 

it may be difficult to reconcile the statute’s establish- 

ment of both as independent goals with the expressly 

stated view that the latter is to be achieved only when 
consistent with the former. 


it would appear that numerous factors exert an influ- 
ence on the efficiency of executions, including differ- 
ences in clearing costs, communications costs and the 
like. In addition, differences between auction-type 
trading markets and dealer markets may result in 
economic differences in the comparative efficiency of 
executions effected within the two types of markets. 


In an ideal market, bids and offers would offset each 
other precisely at various transaction prices. Because 
this rarely occurs, however, certain market profession- 
als perform a market making function, bidding and 
offering for their own accounts to bridge the gap be- 
tween the highest available bids and the lowest avail- 
able offers and smoothing out imbalances between 
supply and demand at particular points in time. The 
market maker is compensated by the profit derived 
from buying for his own account at a price lower than 
the price at which he sells for his own account. This 
market maker profit, or “jobber’s turn,” appears to 
be an essential ingredient of the cost to public buyers 
and sellers of effecting executions. 


The cost of the jobber’s turn would appear to be 
minimized in a market system characterized by a 
centralization of all bids and offers, and a mechanism 
whereby public bids and offers could meet at prices 
between the bid and asked prices of market makers and 
would take precedence over market professional bids 
and offers. In today’s markets, the auction-type trading 
rules of exchanges afford the only existing mechanism 
for public bids and offers to meet at prices between 

the otherwise highest bid and lowest offer of a market 
maker (i.e., specialist). But the existing mechanisms of 
exchange trading may involve off-setting inefficiencies 
(e.g., the required use of floor brokers to perform the 
function of transmitting orders to the specialist, and ex- 
ceptions from exchange priority and precedence rules 
which dilute their effects in terms of achieving economic 
efficiencies in transaction costs). While the over-the- 
counter market does not currently provide a method 
for orders channeled to market makers to meet between 
the highest market maker bid and the lowest market 
maker offer, availability of direct communications 

with over-the-counter market makers and other factors 
may lessen to a significant degree any additional costs 
associated with third market executions as compared to 
exchange executions. 


Elimination or amendment of exchange rules which 
limit or condition the ability of a member to trade 
off-board may not lead to a loss of efficiency in exe- 
cuting transactions in the markets considered as a 
whole since, although there may be some dispersal of 
order flow from exchange markets, increased exposure 
of over-the-counter market makers to that order flow 
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coupled with enhancement of direct competition among 


(is market makers might result in narrower spreads be- 


market maker and specialist bid and asked prices 
generally without any loss of liquidity or depth. 74/ 


Moreover, the 1975 Amendments make explicit the need 
to eliminate burdens on competition not necessary or 
appropriate in furtherance of the purposes of the Act. 


75/ 


It is by no means clear that the forces of competition 
would not exert, of themselves, the requisite pressure 
on all specialists and market makers (including primary 
exchange specialists) to maintain fair and orderly mar- 
kets, characterized by narrow spreads between bid and 
asked prices, continuity, depth and liquidity. 


Moreover, there may be more efficient and appropriate 
ways of preserving or improving upon systems presently 
devised for the handling of limit orders; while it may 
continue to be appropriate to require broker-dealers to 
expose their transactions to limit orders entered by pub- 
lic customers or others, this might be accomplished 
through systems which utilize difference communication 
facilities or alternative measures for insuring limit order 
protection. 


Finally, one of the fundamental goals of a national mar- 
ket system, as expressed by Section 11A(a)(1)(C)(iv) of 
the Act, is to assure the practicability of brokers executing 
investors’ orders in the best market. !t has been suggested 


nity for public orders to meet without the partici- 
pation of a dealer, offers the possibility of better execu- 
tions for more customers (whether or not it would achieve 
the “best”’ execution of a particular order for a particular 
customer) than a market which encourages competing 
dealers. Thus, rules which limit the ability of a member 
to effect off-board transactions appear to be designed, 
among other things, to preserve the rights of customers 
represented on the exchanges, and even of other members 
trading for their own accounts (including specialists), 
rights which are treated as being superior to those of the 
customer for whom a third market execution is sought. 


(io: exchange auction type trading, which affords an op- 


While Congress did authorize the Commission, in Section 
11A(c)(3), to eliminate third market trading in listed 
securities as a solution to the most extreme problems, 

if stringent conditions precedent are met, Congress also 
specifically focused its attention on assuring that a brok- 
er in the exercise of his professional judgment had the 
ability to seek best execution for his customer in any 
existing market in light of the prevailing opportunities 
and circumstances at the time the broker received the 
order. 76/ 


It is also argued that exchange off-board trading restric- 
tions serve as a “stabilizing force to facilitate develop- 
ment of a national market system” and are thus in fur- 
therance of the statutory goal to remove impediments 
to and perfect the mechanism of a free and open market 
and a national market system. 77/ Since centralization 
of all buying and selling interest is one of the purposes 
of a national market system, it is urged, elimination of 
existing exchange rules designed to preserve such cen- 








tralization of order flow as has been achieved to date 
is not consistent with the objective of creating a national 
market system. 


In directing the Commission to facilitate the development 
of a national market system in accordance with certain 
statutory findings, 78/ and giving the Commission broad 
authority to achieve those goals, 79/ the Congress evinced 
a preference for an approach which would permit a nation- 
al market system to evolve through an interplay of com- 
petitive and economic forces interacting in a fair regula- 
tory field, as “unnecessary regulatory restrictions are re- 
moved.” 80/ This free-market approach, which appears 
designed to permit the Commission to rely upon market 
forces rather than regulatory fiat to achieve mandated 
objectives (such as availability of quotations), would not 
seem to be given a fair chance of success if such restric- 
tions as off-board trading rules create artificial disincen- 
tives to the achievement of the goals expressed. 


In this regard, if an exchange member is compelled, by 
virtue of off-board trading restrictions, to route orders 
to the floor of an exchange, it would appear that the 
member would have little or no use, for example, for a 
quotation system reflecting indications of interest to 
buy or sell in other markets, nor would the member 
have any desire to implement modern execution facili- 
ties for customers. Under such circumstances, a market 
maker would be aware that the insertion of a quotation 
in a composite system would receive scant inquiry. 
Thus, it would appear that off-board trading restrictions 
likely impede the development of a quotation system, as 
well as better communication facilities to securities mar- 
kets by members and modern execution facilities for se- 
curities transactions. Moreover, since present rules ap- 
pear to compel transmittal of orders to the floor of an 
exchange, there is little if any incentive on the part of 
those who handle the orders, primarily specialists, to 
improve upon their systems of communications with 
the members with whom they deal or to modernize the 
facilities for limit orders, since by regulatory fiat they 
are aware that a major portion of the business will flow 
to them anyway. 


Accordingly, while both the arguments for and against 
characterizing off-board trading restrictions as an impedi- 
ment to a national amrket system must by their very na- 
ture depend upon certain assumptions, some of which 
perforce are speculative, it would appear more likely that 
off-board trading rules as presently constituted impede, 
rather than promote, attainment of that system. 


For the foregoing reasons, the Commission is not now 
prepared to conclude that existing rules of exchanges 
which limit or condition the ability of members to 
effect transactions otherwise than on such exchanges 
are necessary or appropriate in furtherance of the pur- 
poses of the Act. Accordingly, the Commission has 
announced today the commencement of a proceeding 
in accordance with the provisions of Section 19(c) of 
the Act to amend or abrogate such rules. Notice of the 
commencement of this Section 19(c) proceeding is 
attached hereto as Appendix E. 
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By the Commission. 


George A. Fitzsimmons 
Secretary 


1/ See Appendix A at p. A-1. Read literally, Rule 394(a) 
would prohibit a member from effecting transactions in 
listed stocks “off the exchange,” but it is applied only to 
over-the-counter transactions and not to transactions on 
other exchanges. See Appendix B at pp. 1, 2. 


2/ Certain preferred and guaranteed stock are exempted 
specifically, as are off-board secondary distributions in 
conformity with NYSE Rule 393. 


3/ Over the years, the NYSE has built up a specific body 
of interpretations permitting off-board principal transac- 
tions in certain specified situations. For example, a mem- 
ber is permitted to purchase stock for his own account 
off-board at a price below the prevailing market, with- 
out filling better bids on the specialist’s book or on the 
floor and without reporting the transaction on the tape, 
in order to effect a special offering on-board pursuant 

to Rule 391. We understand that the exchange gave per- 
mission for 170 such off-board transactions in 1973 and 
52 such transactions in 1974. 


4/ 17 C.F.R. 240.19b-1. 


5/ The amendments were submitted on October 4, 1974, 
pursuant to Rule 17a-8 under the Act. After certain cor- 
respondence with the NYSE to clarify several aspects of 
the proposed amendments, letter from Lee A. Pickard, 
Director, Division of Market Regulation to James E. 
Buck, Secretary, New York Stock Exchange, October 
24, 1974, and letter from James E. Buck, Secretary, 
New York Stock Exchange to Lee A. Pickard, Director, 
Division of Market Regulation, November 26, 1974, 

the Commission published the proposed amendments 
for public comment. Securities Exchange Act Release 
No. 11151 (December 20, 1974). See Appendix A 

at pp. A-4—A-20. No action has been taken with respect 
to the proposed amendments. 


6/ See Appendix A at p. A-21. 

7/ See Appendix A at p. A-22. 

8/ See Appendix A at p. A-23. 

9/ Comments of the American Stock Exchange in response 
to Securities Exchange Act Release No. 11521, Commission 
File No. S7-543 at p. 4 (July 30, 1975). 

10/ See Appendix A at pp. A-24—A-25. 

11/ See Appendix A at p. A-25. 

12/ See Appendix A at p. A-26. 

13/ See Appendix A at p. A-27. 

14/ See Appendix A at p. A-28. 

15/ See Appendix A at p. A-30. 
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16/ See Appendix A at p. A-31. 
17/ See Appendix A at p. A-32. 


18/ It is our understanding that this provision is inter- 
preted to be inapplicable to transactions in securities 
in the MSE inactive post. 


19/ The interpretations specifically require that the 
MSE specialist be made aware of the transaction. The 
specialist is permitted to participate in the off-board 
transaction at the same price as the off-board trade if 
he indicated an interest prior to the trade. If he did 
not indicate an interest in the order at a specified 
price, then he will only be allowed to participate if 
the third market maker's bid or offer is different 
from the indicated price. 


20/ See Appendix A at p. A-34. 
21/ See Appendix A at p. A-33. 
22/ See Appendix A at p. A-38. 


23/ NYSE Rule 395. 2 CCH, New York Stock Exchange 
Guide Para. 2395 at p. 3676. Amex Rule 5. 2 CCH, Amer- 
ican Stock Exchange Guide Para. 9225 at p. 2419. 


24/ NYSE Rule 396. 2 CCH, New York Stock Exchange 
Guide Para. 2396 at p. 3677. Amex Rule 6. 2 CCH, Amer- 
ican Stock Exchange Guide Para. 9226 at p. 2420. 


25/ Article XIV, Section 8 of the NYSE Constitution 
provides: Whenever it is adjudged in a proceeding under 
this Article that a member or allied member is connected 
either through a partner or otherwise, with another ex- 
change or similar organization in the City of New York 
which permits dealings in any securities dealt in on the 
Exchange, or deals directly or indirectly upon such other 
exchange or organization, or deals publicly outside the 
Exchange in securities dealt in on the Exchange, such 
member of allied member may be suspended or expelled. 


2 CCH, New York Stock Exchange Guide Para. 1658 at 
pp. 1095-96. 


Article V, Section 4(g) of the Constitution of the Amex 
provides: Whenever it is adjudged in a proceeding under 
this Article that a member or member organization is 
connected, either through a partner or otherwise, with 
another exchange or similar organization in the City 

of New York which permits dealings in any securities 
dealt in on this Exchange, or deals directly or indirect- 
ly upon such other exchange or organization in securi- 
ties listed or admitted to unlisted trading on this Ex- 
change, such member or member organization may be 
suspended or expelled from membership. 


2 CCH, American Stock Exchange Guide Para. 9043 at 
p. 2161. 


Neither the New York nor the American Stock Exchange 
have listed or traded securities listed or traded on the 
other, nor has such trading existed on any other exchange 
in New York in this century. 
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26/ Section 31(b) of the Securities Acts Amendments of 
1975 provides in part: If it appears to the Commission 
any time within one year of the effective date of any 
amendment made by this Act to the Securities Exchange 
Act of 1934 that the organization or rules of any na- 
tional securities exchange or registered securities associa- 


tion registered with the Commission on the date of enact- 
ment of this Act do not comply with such Act as amend- 


ed, the Commission shall so notify such exchange or as- 
sociation in writing, specifying the respects in which the 
exchange or association is rot in compliance with such 
Act. 


’ 27/ The Joint Explanatory Statement of the Committee 
of Conference stated, with respect to Section 11A(c)(4) 
(A): Both the Senate bill and the House amendment 
contained provisions directing the elimination of restric- 
tive rules and practices which prohibit brokers from 
searching out the best price for their customers or which 
limit or impede market making activities as inconsistent 
with the development of a national market system. 


With respect to exchange rules which limit or condition 


amember’s ability to transmit [sic] business or [sic] any 


other exchange or otherwise than on an exchange, the 
House bill specifically required their elimination after 
September 1, 1975, unless specifically reviewed and 
approved by the Commission. Upon review of such 
rules, the Commission would be required to find that 
(1) any limitation or condition imposed on the ability 
of an exchange or association member to select among 

competing markets was consistent with such member's 

ncy obligation to his customer and (2) the restric- 

‘© tion was otherwise necessary to accomplish the pur- 

poses of the Exchange Act. 


The Senate bill did not attempt to eliminate specific 
enumerated barriers to competition. Rather, the Sen- 
ate bill charged the SEC with an explicit and pervasive 
obligation to eliminate all present and future competi- 
tive restraints that could not be justified by the pur- 
poses of the Exchange Act. The Commission was di- 
rected to remove existing burdens on competition and 
to refrain from imposing, or permitting to be imposed, 
any new regulatory burden “not necessary or appropri- 
ate in furtherance of the purposes” of the Exchange 
Act. Thus, the Commission was obligated to review 
existing and proposed rules of the self-regulatory organ- 
izations and to abrogate any present rule, or to disap- 
prove any proposed rule imposing a competitive re- 
straint neither necessary nor appropriate in further- 
ance of a legitimate regulatory objective.... The Com- 
mission’s responsibility under the Senate bill is to bal- 


ance the perceived anticompetitive effects of a regulatory 


policy or decision (whether its own or that of a self-re- 
gulatory organization) against the purposes of the Ex- 
change Act that are advanced thereby and the costs 

of doing so. 


The conference substitute accepts the Senate provi- 

sions with respect to competitive standards. A specific 

provision is added, however, concerning exchange rules 
(which limit or condition the ability of members to 
effect transactions in securities otherwise than on such 
exchanges. The Commission is directed to review such 





rules de novo in light of the specific competitive stand- 
ards added by the Securities Acts Amendments of 1975 
and, on or before the 90th day following the date of 
enactment of the Securities Acts Amendments of 1975, 
to (1) report to Congress the results of its review, includ- 
ing the effects on competition of such rules, and (2) com- 
mence a proceeding if such rules do not meet these re- 
quirements in accordance with the provisions of new 
Section 19(c) of the Exchange Act. 


H.R. Rep. No. 94-229, 94th Cong., 1st Sess. 94-95 
(1975). 


28/ Securities Exchange Act Release No. 11521 (July 2, 
1975). 


29/ E.g., SEC, Hearings in the Matter of Commission 
Rate Structure of Registered National Securities Ex- 
changes File No. 4-144 (1968-1971); SEC, Hearings 
in the Matter of the Structure, Operation and Regula- 
tion of the Securities Markets, File No. 4-147 (1971). 


30/ E.g.,,SEC Staff, Report: Rule 394 (1965), re- 
printed in Hearings Before the Subcomm. on Com- 
merce and Finance, of the Committee on Interstate and 
Foreign Commerce, 92d Cong., 2d Sess, pt. 6 at 3293 
(1972); SEC, Institutional Investor Study Report, H.R. 
Doc. No. 92-64, 92d Cong., 1st Sess. (1971); Statement 
of the SEC on the Future Structure of the Securities 
Markets, Securities Exchange Act Release No. 9484 
(Feb. 2, 1972); Report to the SEC by the Advisory Com- 
mittee on Market Disclosure on a Composite Transaction 
Reporting System (July 17, 1972); Report to the SEC 
by the Advisory Committee on Block Transactions 
(Aug. 7, 1972); Interim Report of the Advisory Com- 
mittee on a Central Market System to the SEC on Re- 
gulation Needed to Implement a Composite Transac- 
tion Reporting System (Oct. 11, 1972); Report to the 
SEC by the Advisory Committee on Market Disclosure 
on a Composite Quotation System (Nov. 21, 1972); 
Report to the SEC by the Advisory Committee on a 
Central Market System (March 6, 1973); SEC Policy 
Statement on the Structure of a Central Market Sys- 
tem, Securities Exchange Act Release No. 10076 (March 
29, 1973); Preliminary Statement of the Advisory Com- 
mittee on the Implementation of a Central Market Sys- 
tem to the Securities and Exchange Commission, (De- 
cember 11, 1974); Securities and Exchange Commission 
Advisory Committee on the Implementation of a Cen- 
tral Market System—Summary Report (July 17, 1975). 


31/ Subcommittee on Commerce and Finance, House 
Committee on Interstate and Foreign Commerce, Se- 
curities Industry Study Report, H. Rep. No. 92-1519, 
92d Cong., 2d Sess. (1972). Subcommittee on Securi- 
ties, Senate Committee on Banking, Housing and Urban 
Affairs, Securities Industry Study Report, S. Doc. No. 
93-13, 93d Cong., 1st Sess. (1973). 


32/ In contrast, the Chicago Board Options Exchange 
has segregated the agency and dealer functions of floor 
professionals. Limit orders are left with a “board brok- 
er” for execution and competing market makers are 
appointed for each of the option contracts traded. 
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We understand that as many as thirty market makers 
compete in certain option contracts on the floor of 
the Chicago Board Options Exchange. 


33/ See 4 SEC, /nstitutional Investor Study Report, 
H. Doc. No. 92-64, 92d Cong., 1st Sess. at 1932-1948 
(1971). 


34/ NYSE Rule 113. 2 CCH, New York Stock Exchange 
Guide Para. 2113 at p. 2719-2720. Amex Rule 190. 

2 CCH, American Stock Exchange Guide Para. 9330 at 
p. 2484. 


35/ The specialist’s position in the trading market has 
been described as follows: In his unique capacity 

the specialist stands at the heart of the Exchange market 
mechanism. He has intimate knowledge of the past mar- 
ket action of the stocks in which he specializes. He also 
has sole access to the specialist book showing outstanding 
orders both below and above the market which affords 
him a great competitive advantage over the public. In ad- 
dition, he exercises a significant influence on the public 
appraisal of a security, since he is the one who quotes 
the market. For all these reasons, it is a matter of tre- 
mendous importance in the maintenance of a fair and 
orderly market that a specialist’s transactions as princi- 
pal be only of such kinds and in such amounts as are 
consistent with his function of acting as broker at the 
vital center of the auction market. 


SEC, Staff Report on Organization, Management, and 
Regulation of Conduct of Members of the American 
Stock Exchange, at 23 (1962) quoted in 2 SEC, Spec- 
ial Study of Securities Markets H.R. Doc. No. 95, 
88th Cong., 1st Sess. at 59 (1963). 


36/ Article XXV of the Constitution of the Boston 
Stock Exchange; Section 26(g) of the By-Laws of the 
Cincinnati Stock Exchange; Section XXI of the Rules 
of the Detroit Stock Exchange; Article XXIII of the 
By-Laws of the PBW Stock Exchange; and Sections 
1(c) and 7(a) of Rule XIII of the Pacific Stock Ex- 
change. 


37/ Atleast one exchange, the NYSE, has suggested 
that it would require that any such non-member 
affiliate of an NYSE member, like the member, be 
subject to Rule 394. Letter from James E. Buck, 
Secretary, New York Stock Exchange, to Lee A. 
Pickard, Director, Division of Market Regulation, 
July 11, 1975. It should be noted that the NYSE 
took this position prior to our announcement of 
these tentative conclusions. 


38/ See Securities Exchange Act Release No. 7954 
(September 16, 1966). 


39/ In response to a reauest from the Commission staff, 
the NYSE has provided the tollowing chart: 
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SUMMARY OF INQUIRIES AND TRANSACTIONS EFFECTED 
— TO RULE 394(b) FROM JANUARY 1969—APRIL 





Inquiries Resulting in Transaction 








Nothing 

No. All All Some Done 

In- Off On On/Off Onin- Shares Shares 

quires Fi. Fi.__‘Fi. quiry _ On Fi. _Off Fi. 
1969 16 6 1 1 8 5,800 64,200 
1970 11 4 0 5 2 13,500 80,500 
1971 17 10 O 4 3 23,100 274,100 
1972 32 22 it) 10 0 19,100 368,500 
1973 7 1 1 4 1 21,300 48,300 
1974 5 4 0 1 0 2,200 113,700 
1975 1 1 0 0 it) O 200 
Totals 89 48 2 25 14 85,000 951,300 
% 100.0 53.9 23 28.1 15.7 (8.2) (91.8) 


40/ See Appendix A at p. A-4 and discussion supra at pp. 
3-4. 


41/ See NYSE proposed Amendments to Rule 394(b) in 
Appendix A at p. A-4. 


42/ Letter from James E. Buck, Secretary, New York Stock 
Exchange to Lee A. Pickard, Director, Division of Market 
Regulation, November 26, 1974 at p. 2. 


43/ Only Chapter ||, Section 23(d) of the Boston Stock 
Exchange Rules excepts dual members from this obliga- 

tion. While it is probable that dual members have simply 
ignored their obligation in the past to comply with 4 
regional exchange rules after, for example, having received 
permission to effect an off-board principal trade pursuant 

to Rule 394(a), the Securities Exchange Act requires each 
exchange to enforce compliance by its members with its 

own rules. 


44/ Rule 394 may also disadvantage exchange brokers in- 
sofar as it may divert orders directly to the third market 
which might otherwise have been given to an exchange 
member for execution in the best available market in 
accordance with the member’s professional brokerage 
judgment and expertise. 


45/ SEC Staff, Report: Rule 394 41965), reprinted in 

Hearings Before the Subcomm. on Commerce and Fi- 

nance of the House Comm. on Interstate and Foreign 

oe 92d Cong., 1st Sess., pt. 6 at 3293, 3370 
1972). 


46/ 17 C.F.R. 240.19b-3. Securities Exchange Act Re- 
lease No. 11203 (January 23, 1975). 


47/ Rule 394 only governs the solicitation of a third 
market maker for a transaction off-the-floor of the ex- 
change. 


48/ The New York Stock Exchange has taken a similar 
point of view in an analogous context. In connection with 
the amendments to Rule 394(b) proposed by the NYSE 
in 1974, the Commission staff asked the NYSE whether 
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a floor professional making a bid or offer prior to an off- 
floor execution would be held to that quotation while 

member communicated with a third market maker. 
Letter from Lee A. Pickard, Director, Division of Market 
Regulation, to James E. Buck, Secretary, New York 
Stock Exchange, October 24, 1974, at p. 2. The NYSE 
replied that a floor professional should not be held for 
an unreasonable amount of time to a bid or offer; any 
other result would mean that the floor professional 
would in effect be “penalized” for having made the 
initial bid or offer. Letter from James E. Buck, Secre- 
tary, New York Stock Exchange, to Lee A. Pickard, 
Director, Division of Market Regulation, November 26, 
1974, at p. 3. 


49/ Similarly, it would appear that members request 
permission to effect off-board principal purchases pur- 
suant to Rule 394(a) primarily to avoid the book and 
the tape print involved with an exchange transaction 
below the prevailing market; the member may there- 
after distribute the stock on the exchange pursuant 

to a special distribution plan and enjoy a substantial 
“spread.” 


50/ See generally 4 SEC,/nstitutional Investor Study 
Report, H.R. Doc. No. 92-64, 92d Cong.. 1st Sess. 
at 1944-1945 (1971). 


51/ Comments of Bear, Stearns & Co., Donaldson, Lufkin 

& Jenrette, Inc., The First Boston Corp., Gcldman, Sachs 

& Co., Morgan Stanley & Co., Inc., Salomon Brothers, and 

Shields, Model Roland, !nc., in response to Securities Ex- 

change Act Release No. 11508, Commission File No. SR-1 
(August 22, 1975). 


52/ Comments of the New York Stock Exchange in re- 
sponse to Securities Exchange Act Release No. 11521, 
Commission File No. $7-543 at p. 14 (July 29, 1975) 
(“NYSE Comments”). The NYSE contended that: Since 
Rule 394 relates only to taking orders to other than ex- 
change markets, the issue here centers on competitive 
restraints among brokers and dealers, as well as between 
exchange and non-exchange markets. The abolition of 
Rule 394 would actually reduce the fairness of the com- 
petition between these elements, since the present sys- 
tem of unequal regulation of exchange and non-exchange 
markets makes it impossible for any type of pure compe- 
tition between them to be “’fair’’ or “equal.” 


In the absence of the protection afforded by Rule 394, 
the Exchange market would bear a severe competitive 
disadvantage vis-a-vis the third market. The Commission 
is aware of the stringent rules and regulations which ap- 
ply to Exchange trading. These include the affirmative 
responsibilities of specialists to assume risks, especially 
during crisis period, which their third market counter- 
parts can easily avoid. These risks, of course, raise the 
cost of operating on the floor of the Exchange relative 
to operating in the third market. 


Exchange regulation is predicated on the need to assure 

high-quality service to the public under all market condi- 
(: tions—not just when prices are rising. The specialist's 

affirmative marketmaking responsibility assures that he 
will be at his post—maintaining fair and orderly markets 








in his assigned stocks—both in rising and falling markets. 
Id. 


53/ See S. Rep. No. 94-75, 94th Cong., 1st Sess. at 12-16 
(1975); H.R. Rep. No. 94-123, 94th Cong., 1st Sess. at 
47-48 (1975); S. Doc. No. 93-13, 93d Cong., 1st Sess. at 
104-105, 115-119; Subcomm. on Commerce and Finance 
of the Comm. on Interstate and Foreign Commerce, 92d 
yey a Securities Industry Study Report at 126- 


54/ 4 Securities and Exchange Commission, Report of 
Institutional Investor Study, H.R. Doc. No. 92-64, 92d 
Cong., 1st Sess. at 1916, Table X11-21 (1971). 

55/ 2 Securities and Exchange Commission, Report of 
Special Study of Securities Markets, H.R. Doc. No. 95, 
88th Cong., 1st Sess. at 166 (1963). 

56/ /d. at 127-128. 


57/ Sections 6(b)(5), 11A(a)(1)(C), 11A(a)(2), and 
15A(b)(6) of the Act. 


58/ /d., Sections 11A(a)(1)(C) and 11A(a)(2). 

59/ /d., Sections 2, 6(b)(5) and 15A(b)(6). 

60/ /d., Section 11A(a)(1)(C) (ii). 

61/ /d., Sections 6(b)(5) and 15A(b)(6). 

62/ Id., Section 11A(a)(1)(C){iv). 

63/ /d., Section 11A(a)(1)(C)(i). 

64/ Id., Section 11A(a)(1)(C)(v). 

65/ NYSE Comments at 4. 

66/ /d., at 6. 

67/ /d., at 6-7. 

68/ Comments of the Securities Industry Association in 
response to Securities Exchange Act Release No. 11521, 
Commission File No. $7-543 at p. 2 (August 4, 1975) 
(“SIA Comments”). 

69/ /d. 

70/ Id. at 2-3. 

71/ Indeed, the Commission has been informed by the 
NYSE that Rule 394(b) does not affect the ability of sole 
members to seek executions on regional exchanges. 

72/ SIA Comments at p. 2. Accord, NYSE Comments at 
p. 10; Comments of the PBW Stock Exchange in response 
to Securities Exchange Act Release No. 11521, Commis- 
sion File No. S7-543 at p. 3-4 {August 22, 1975); Com- 
ments of the Midwest Stock Exchange in response to 
Securities Exchange Act Release No. 11521, Commission 
File No. $7-543 at p. 8 (August 8, 1975); Comments of 
the Association for the Preservation of the Auction Mar- 
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ket, Inc. in response to Securities Exchange Act Release 
No. 11521, Commission File No. $7-543, passim, 
(August 7, 1975). 


73/ NYSE Comments at pp. 8-9. 


74/ A narrowing of market maker spreads was observed 
in the over-the-counter market after introduction of 
NASDAQ; this development was not accompanied by 
any noticeable increase in volatility. See NASD, NAS- 
DAQ - Third Market Study (April, 1972). In addition, 
in successive test periods which NYSE specialists’ quo- 
tations in securities traded in the third market were 
compared with quotations in NASDAQ by the NYSE 
staff under circumstances which permitted the NYSE 
specialists to be aware of both the comparison being 
performed by current thir¢ market quotations, the 
spreads between NYSE specialist bid and asked prices 


narrowed considerably. See Research Department, NYSE: 


Some Difficulties with the NASDAQ Quotation System 
(December, 1974). 


75/ See, e.g., Sections 6(b)(8), 15A(b)(9) and 23(a)(2); 
also see S. Rep. No. 94-75, 94th Cong., 1st Sess. 14 
(1975) and H.R. Rep. No. 94-123, 94th Cong., 1st 
Sess. 47 (1975). 


76/ H.R. Rep. No. 94-123, 94th Cong., 1st Sess. 93-94 
(1975); S. Rep. No. 94-75, 94th Cong., 1st Sess. 12-13, 
20, 104-105 (1975); S. Doc. No. 93-13, 93d Cong., 1st 
Sess. 105 (1973). 


77/ NYSE Comments at p. 15. 
78/ Sections 11A(a)(1) and (2) of the Act. 
79/ E.g., Section 11A(c) of the Act. 


80/ H.R. Doc. No. 94-229, 94th Cong., 1st Sess. 92 
(1975); S. Rep. No. 94-75, 94th Cong., 1st Sess. 7-8 
(1975). That the Commission has been in fundamental 
agreement with this approach is evidenced by its de- 
cision to defer adoption of proposed Rule 17a-14, 
requesting instead that exchanges eliminate restrictions 


on access to quotation information they may disseminate. 


Securities Exchange Act Release No. 11288 (March 11, 
1975). 


i. AS i ae 


In view of the Commission’s conclusions with respect 
to the burdens on competition represented by exchange 
rules which limit or condition the ability of members to 
effect transactions otherwise than on such exchanges 
(“off-board trading rules’), enumerated above in the 
Commission’s report to the Congress with respect to 
off-board trading rules, the Commission has determined 
to commence a rulemaking proceeding under Section 
19(c)(1) of the Act to consider whether to amend or 
abrogate all such rules by adopting one of the proposed 
rules, designated Rules 19c-1[A], 19c-1[B] and 19c-1 
[C] , described below, or some variation thereof. These 
proposed rules have been drafted in such a manner 

as to present a broad range of possible formulations of 
a uniform exchange off-board trading rule. Commenta- 
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tors and prospective witnesses at the hearings to 
be conducted by the Commission are invited to com- 
ment specifically on which of these rule proposals 
(or some variation thereof) the Commission should 
adopt. 


If the facts, views and evidence adduced at the hear- 

ings support the abrogation of off-board trading rules, 
the Commission will consider adoption of proposed 
Rule 19c-1[A] which would prevent any exchange, 

by rule or otherwise, from prohibiting, conditioning 

or otherwise limiting any member, whether as prin- 

cipal or agent (or, alternatively, only as agent), from 
effecting transactions on any other exchange or over-the- 
counter. 


If the facts, views and evidence adduced at the hearings 
support modification or amendment of existing off- 
board trading rules, the Commission will consider 
adoption of proposed Rule 19c-1[B] or Rule 19c-1[C]. 
Proposed Rule 19c-1[B] would require a member, 
prior to effecting a transaction either for his own ac- 
count or the account of a customer over-the-counter 
(or, alternatively, over-the-counter or on another ex- 
change): 


(1) ata price equal to or better than the best bid or 
the best offer on the member’s exchange, to make such 
inquiry of the exchange floor as the member deems ap- 
prorpiate under the circumstances (whether by means 
of interrogating an electronic quotation system or 
otherwise) and to believe, in light of such inquiry, that 
all or a portion of the order may be executed over-the- 
counter (or, alternatively, over-the-counter or on an- 
other exchange) at a better price; or 


(2) at a price lower than the best bid or higher than 
the best offer on the member's exchange, to (i) in- 
quire of the specialist to ascertain the extent to which 
his order may be satisfied by limited price orders on 
the specialist’s book; (ii) believe, in light of what he 
learns as a resuit of his inquiry, that a better price may 
be obtained by executing all or a portion of the order 
over-the-counter (or, alternatively, over-the-counter 
or on another exchange); and (iii) assure, either before, 
simultaneously with, or immediately after the off- 
board execution, that public orders on the specialist's 
book which were disclosed to the member at the time 
of his inquiry of the specialist, at prices better than 
the price to be afforded the order off-board, be satis- 
fied at the prices bid or offered at the time of such 
inquiry are satisfied. 


Proposed Rule 19c-1[C] is modeled on proposed Rule 
19c-1[B] , but would limit the circumstances under 

which a member could effect a transaction over-the- 
counter (or, alternatively, over-the-counter or on an- 
other exchange) on the basis of a belief that a better 
price can be obtained by executing all or a part of the 
order off-board (after such inquiry of the exchange as 

the member deems appropriate under the circumstances) 
to transactions at a price between the highest bid and the 
lowest offer on the exchange. !n addition, for transactions 
to be effected off-board at other prices, proposed Rule 
19c-1[C] would require the member to: 
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(1) inquire of the specialist and other members then 
present at the specialist’s post in order to ascertain 
whether and at what prices the order may be satisfied 
by public orders (entered on the specialist’s book or 
represented by such members) or by orders by the 
specialist and such members for their own accounts: 


(2) believe, as a consequence of the bids or offers 
elicited as a result of his disclosure, that a better price 
may be obtained over-the-counter (or, alternatively, 
over-the-counter or on another exchange) by executing 
all or part of the order off-board; and 


(3) assure, either before, simultaneously with, or im- 
mediately after the off-board execution that all public 
bids or offers which were made to the member during 
his preliminary inquiry and which are still outstanding 
are satisfied at the transaction price, and that all bids 
or offers which were made at that time by the spec- 
jalist or other members who were present at the spec- 
ialist’s post during that inquiry at a price better than 
the transaction price are satisfied; provided that such 
bids or offers may be required to be satisfied at the 
transaction price under circumstances consistent with 
the rule’s purposes, the public interest and the protec- 
tion of investors by an exchange rule approved by the 
Commission. 


With respect to proposed Rules 19c-1[B] and 19c-1[C], 

the Commission is particularly interested in receiving 

views as to the practicability of compliance with ex- 

change rules adopted thereunder in view of the fact 

» that all exchanges might be required to adopt and en- 
force one of the exchange rules thereunder (or some 
variation thereof). It would appear, for example, that 
exchange members belonging to two or more exchanges 
would experience extreme difficulty in effecting such 
compliance in view of the fact that, with respect to 
orders to be effected over-the-counter (or, alternatively, 
over-the-counter or on any other exchange), inquiry of 
each exchange would have to be made, and certain bids 
or offers made on any of the exchanges to which such 
a “dual” member belongs would have to be ascertained 
and satisfied in connection with each off-board execu- 
tion. Since this problem seems to exist today, in light 
of the fact that all exchanges have off-board trading 
tules in one form or another, the Commission is con- 
cerned that such rules currently may be unequally en- 
forced with respect to “dual” members which effect 
transactions in the over-the-counter market or may not 
be observed at all by them. 


If the facts, views and evidence adduced at the hear- 
ings support retention of existing off-board trading 
tules, the Commission will withdraw the rules pro- 
posed herein. With respect to the texts of proposed 
Rules 19c-1[A] , 19c-1[B] and 19c-1[C], the Com- 
mission wishes to receive comment directed to the 
reasons for preferring one rule over another (or some 
variation of any of them) for some or all exchanges 
in terms of the arguments and concerns presented in 
the Commission's report to the Congress with respect 
() to off-board trading rules and in terms of the respective 
interest of (i) a customer whose order is sought to be 
executed off-board; (ii) a member representing such 





an order, or a bid or offer for his own account; (iii) 
other customers whose orders have been brought to the 
exchange (including institutional and small customers, 
and customers who have given market orders, “‘not 
held” orders, and limited price orders to their brokers); 
(iv) block positioning and other member firms; (v) spec- 
ialists on all exchanges, in terms of their obligations and 
needs, with special reference to the problems presented 
by multiple trading; (vi) over-the-counter market makers; 
and (vii) exchanges (both primary and regional). Com- 
mentators should relate their discussions and analyses of 
the interests of the foregoing persons and entities to the 
provisions and purposes of the Act, as amended by the 
1975 Amendments, supporting their views with such 
facts, data and citations to legal authorities as they deem 
appropriate. 


The texts of proposed Rules 19c-1[A], 19c-1[B] and 
19c-1[C] are set forth below (brackets indicate certain 
alternative formulations of each proposed rule): 


* *# #*# & # 


Rule 19c-1[A]. Governing Off-Board Trading By Mem- 
bers of Exchanges. 


The rules of each national securities exchange shall pro- 
vide, on and after January 2, 1976, as follows: 


No rule, stated policy or practice of this exchange shall 
prohibit or condition, or be construed to prohibit, con- 
dition or otherwise limit, directly or indirectly, the 
ability of any member [acting as agent] to effect trans- 
actions on any other exchange or over-the-counter in 
any equity security which is listed on the exchange or 
to which unlisted trading privileges on the exchange 
have been extended. 


Rule 19c-1[B]. Governing Off-Board Trading By 
Members of Exchanges. 


The rules of each national securities exchange shall 
provide, on and after January 2, 1976, as follows: 


No rule, stated policy or practice of this exchange 
shall prohibit or condition, or be construed to pro- 
hibit, condition or otherwise limit, directly or in- 
directly, the ability of any member, acting as agent 
for a customer or as principal for his own account, 
to effect transactions [on any other exchange or] over- 
the-counter in any equity security which is listed on 
the exchange or to which unlisted trading privileges 
on the exchange have been extended (“exchange se- 
curities”); provided, however, that, in connection 
with any such transaction effected by a member [on 
any other exchange or] over-the-counter: 


(1) ata price either equal to or better than the 
highest current bid or the lowest current offer on 

the exchange floor, the member shall believe, as a 
consequence of such inquiry of the exchange spec- 
ialist in the security to be pought or sold and such 
other inquiry of the exchange floor as the member, in 
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the exercise of professional judgment, deems appropri- 
ate under the circumstances (whether by means of in- 
terrogating an electronic system displaying quotations 
or quotation information in exchange securities or 
otherwise), that a better price may be obtained by ex- 
ecuting all or a portion of the order [on another. ex- 
change or] over-the-counter; or 


(2) at a price either lower than the highest current 
bid or higher than the lowest current offer on the 
exchange floor, the member shall: 


(i) make such inquiry of the exchange specialist 

in the security to be bought or sold and other mem- 
bers of the exchange then present at the specialist's 
post as the member, in the exercise of professional 
judgment, may deem appropriate under the circum- 
stances, to ascertain whether his bid or offer may be 
satisfied, in whole or in part, by limited price orders 
entered on the specialist’s book; 


(ii) believe, in light of such information as the mem- 
ber may have obtained at the time of his inquiry pur- 
suant to subparagraph (i) of this paragraph (2) as to 
the extent to which his bid or offer may be satisfied, 
in whole or in part, by limited price orders entered 
on the specialist’s book, that a better price may be 
obtained by executing all or a portion of the order 
[on another exchange or] over-the-counter; and 


(iii) assure, either before, simultaneously with or 
immediately after execution of the order in a trans- 
action effected [on another exchange or] over-the- 
counter, that public bids or offers at prices better 
than the transaction price entered on the specialist's 
book as limited price orders, which were disclosed 
in the aggregate to the member at the time of the 
member's inquiry pursuant to subparagraph (i) of 
this paragraph (2), are satisfied at the prices which 
were bid or offered at the time of such inquiry. 


Rule 19c-1[C]. Governing Off-Board Trading By 
Members of Exchanges. 


The rules of each national securities exchange shall 
provide, on and after January 2, 1976, as follows: 


No rule, stated policy or practice of this exchange 
shall prohibit or condition, or be construed to pro- 
hibit, condition or otherwise limit, directly or in- 
directly, the ability of any member, acting as agent 
for a customer or as principal for his own account, to 
effect transactions on any other exchange or over- 
the-counter in any equity security which is listed 
on the exchange or to which unlisted trading priv- 
ileges on the exchange have been extended; pro- 
vided, however, that, in connection with any such 
transaction effected by a member [on any other 
exchange or] over-the-counter: 


(1) ata price higher than the highest current bid but 


lower than the lowest current offer on the exchange 
floor, the member shall believe, as a consequence of 
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such inquiry of the exchange specialist in the security 
to be bought or sold and such other inquiry of the 
exchange floor as the member, in the exercise of pro- 
fessional judgment, deems appropriate under the cir- 
cumstances, that a better price may be obtained by 
executing all or a portion of the order [on another 
exchange or] over-the-counter; or 


(2) at a price equal to or lower than the highest cur- 
rent bid, or equal to or higher than the lowest current 
offer, on the exchange floor, the member shall: 


(i) inquire of the exchange specialist in the security 
to be bought or sold and other members of the ex- 
change then present at the specialist’s post to ascer- 
tain whether and at what prices such order may be 
satisfied, in whole or in part, by the specialist for 

the accounts of customers whose limited price orders 
have been entered on the specialist’s book and for 
his own account, or by other members of the ex- 
change then present at the specialist’s post for the 
account of any customer and for their own accounts; 


(ii) believe, as a consequence of such bids or offers 
as the member may have received from the specialist 
and from other members of the exchange who were 
present at the specialist's post at the time of his in- 
quiry pursuant to subparagraph (i) of this paragraph 
(2), that a better price may be obtained by executing 
all or a portion of the order [on another exchange 
or] over-the-counter; and 


(iii) assure, either before, simultaneously with or 
immediately after execution of the order in a trans- 
action effected [on another exchange or] over-the- 
counter, that the public bids or offers entered on 

the specialist’s book as limited price orders or repre- 
sented by other members on the exchange floor made 
to the member at the time of his inquiry pursuant to 
subparagraph (i) of this paragraph (2) at prices equal 
to or better than the transaction price, and any bids 
or offers for the specialist's own account or for the 
accounts of other members made to the member at the 
time of his inquiry pursuant to subparagraph (i) of 
this paragraph (2) at prices better than the transac- 
tion price, are satisfied at the prices which were bid 
or offered at the time made to the member; provided, 
however, that bids and offers entered on the spec- 
ialist’s book as limited price orders or represented by 
other members of the exchange which were made to 
the member at the time of the member’s inquiry pur- 
suant to subparagraph (i) of this paragraph (2) may 
be required to be satisfied at the transaction price 
under circumstances consistent with the purposes of 
this rule, the public interest and the protection of 
investors in accordance with a rule of this exchange 
approved by the Securities and Exchange Commis- 
sion. 


Set forth below is a list of some of the more important 
source materials relating to rules of national securities 

exchanges which limit or condition the ability of mem- 
bers to effect transactions otherwise than on such ex- 
























changes. While the list should not be assumed to be 


{P~\complete, it may prove useful to interested persons 
| |) who wish to submit views, data and arguments with 


respect to proposed Rules 19c-1[A] , 19c-1[B] and 
19c-1[C] . 


Releases under the Act: 
No. 7474 (December 1, 1964) Adoption of Rule 17a-9 


No. 7954 (September 16, 1966) Proposal to adopt Rule 
19b-1 


No. 7981 (October 20, 1966) Adoption of Rule 19b-1 


No. 8001 (December 6, 1966) Proposal to amend Rule 
17a-9 


No. 8047 (March 22, 1967) Adoption of amendments 
to Rule 17a-9 


No. 8324 (May 28, 1968) Announcement of public 
hearings On commission rate structure 


No. 8348 (July 1, 1968) Description of initial phase of 
commission rate structure hearings 


No. 8362 (July 26, 1968) Announcement of second 
phase of commission rate structure hearings 


No. 8432 (October 21, 1968) Announcement of re- 
— of public hearings on commission rate struc- 
» ture 


No. 8791 (December 31, 1969) Request for comment 
on specific questions relating to commission rates 


No. 8923 (July 2, 1970) Announcement of resumption 
of public hearings to consider extension of interim 
service charge 


No. 9234 (June 28, 1971) Announcement of resumption 
of hearings to consider NYSE proposed rate structure 


No. 9315 (August 26, 1971) Announcement of public 
investigatory hearings regarding the structure, opera- 
tion and regulation of the securities markets 


No. 9529 (March 8, 1972) Notice of proposed Rule 17 
2-14 regarding composite quotation system 


No. 9530 (March 8, 1972) Notice of proposed Rule 
17a-15 regarding consolidated transaction reporting 
system 


No. 9731 (August 14, 1972) Notice of revision of 
proposed Rule 17a-15 


No. 9850 (November 8, 1972) Adoption of Rule 17a-15 
No. 9950 (January 16, 1973) Adoption of Rule 19b-2 


4 No. 10026 (March 5, 1973) Notice of receipt of joint 
industry plan under Rule 17a-15 


No. 10218 (June 13, 1973) Notice of Commission 
comments on consolidated tape plan 


No. 10383 (September 11, 1973) Announcement of 
Commission intention to eliminate fixed commission 
rates 


No. 10668 (March 6, 1974) Proposed amendments to 
short sale rules 


No. 10671 (March 8, 1974) Commission comments on 
consolidated tape plan 


No. 10751 (April 23, 1974) Notice of Public Hearing 
on Intra-Member Commission Rate Schedules of Re- 
gistered National Securities Exchanges 


No. 10760 (April 26, 1974) Notice of receipt of re- 
vised consolidated tape plan 


No. 10787 (May 10, 1974) Commission declares con- 
solidated tape plan effective 


No. 10790 (May 10, 1974) Notice of formation of 
Advisory Committee on the Implementation of a 
Central Market System 


No. 10969 (August 14, 1974) Notice of revised pro- 
posed Rule 17a-14 


No. 10986 (August 27, 1974) Procedure to eliminate 
fixed commission rates 


No. 11019 (September 19, 1974) Commission letters 
to national securities exchanges formally requesting 
elimination of fixed commission rates on or before 
May 1, 1975 


No. 11030 (September 27, 1974) Adoption of amend- 
ments to short sale rule 


No. 11036 (October 3, 1974) Two week postponement 
of pilot phase of consolidated tape 


No. 11056 (October 17, 1974) Suspension of amend- 
ments to short sale rules 


No. 11073 (October 24, 1974) Proposed Rules 19b-3 
and 10b-22 


No. 11131 (December 11, 1974) Preliminary Statement 
of the Advisory Committee on the Implementation of a 
Central Market System 


No. 11151 (December 24, 1974) Proposed amendments 
to NYSE Rule 394 


No.- 11203 (January 23, 1975) Adoption of Rule 19b-3 
requiring the unfixing of public commission rates 


No. 11273 (March 3, 1975) Notice of correspondence 
regarding a delay in implementation of Phase I! of con- 
solidated tape 
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No. 11276 (March 5, 1975) Proposed amendments to 
short sale rules 


No. 11288 (March 11, 1975) Written request to national 
securities exchanges regarding availability of quotation 
information . 


No. 11293 (March 13, 1975) Announcement of program 
to monitor impact of Rule 19b-3; Proposed Rule 17a-20 


No. 11395 (May 2, 1975) Adoption of Rule 17a-20 


No. 11406 (May 7, 1975) Announcement of responses 
from national securities exchanges regarding quotation 
information 


No. 11461 (June 11, 1975) Notice of NASD filing of 
proposed rule changes 


No. 11468 (June 12, 1975) Adoption of amendments to 
short sale rule; request for comment on certain additional 
proposed amendments 


No. 11497 (June 26, 1975) Adoption of uniform net 
capital rule 


No. 11521 (July 2, 1975) Request for public comment 
on rules of national securities exchanges which limit or 
condtion the ability of members to effect transactions 
otherwise than on such exchanges 


Commission Staff Study: 


Staff Report: Rule 394 in Study of the Securities In- 
dustry Hearings Before the Subcommittee on Commerce 
and Finance of the House Committee on Interstate and 
Foreign Commerce, H.R. Serial No. 92-37e, 92d Cong., 
2d Sess., pt. 6 at 3293-3372 (1972). 


Commission Decisions: 
in re Edison Elec. Illuminating Co. of Boston, 1 SEC 909 
(1936). 


In re Rules of the New York Stock Exchange, 10 SEC 
270 (1941). 


Special Studies: 


Securities and Exchange Commission, Special Study of 
Securities Markets, H.R. Doc. No. 95, 88th Cong.. 1st 
Sess. (1963). 


Securities and Exchange Commission, /nstitutional 
Investor Study Report, 4.R. Doc. No. 92-64, 92d Cong., 
1st Sess. (1971). 


Studies and Reports Prepared or Commissioned by the 
New York Stock Exchange: 


Economic Effects of Negotiated Commission Rates on 
the Brokerage Industry, the Market for Corporate Se- 

curities and the Investing Public, New York Stock Ex- 
change (August, 1968). 
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The Securities Markets, A Report, with Recommendations 
by William McChesney Martin, Jr. (1971). ( 


A Staff Analysis of Issues Affecting the Structure of a 
Central Market System for Listed Securities, New Y ork 
Stock Exchange (July, 1973). 


Equal or Uniform Regulation and a Consolidated Tape 
System for Listed Securities, New York Stock Exchange 
(September 20, 1973). 


Commission Hearings: 


In the Matter of Commission Rate Structure of Regis- 
tered National Securities Exchanges, Securities and 
Exchange Commission File No. 4-144 (1968-1971), 
consisting of 23 volumes of reported testimony and 
15 volumes of written statements and exhibits. 


In the Matter of the Structure, Operation and Regula- 
tion of the Securities Markets, Securities and Exchange 
Commission File No. 4-147 (1971), consisting of 24 
volumes of reported testimony and 4 volumes of 
written statements and exhibits. 


In the Matter of Commission Rate Schedules of Re- 
gistered National Securities Exchanges, Securities 

and Exchange Commission File No. 4-167 (1973), con- 
sisting of 10 voiumes of reported testimony and written 
statements and exhibits. 


In the Matter of Intra-Member Commission Rate f 
Schedules of Registered National Securities Exchanges, { 
Securities and Exchange Commission File No. 4-171 
(1974), consisting of 4 volumes of reported testimony 
and written statements and exhibits. 


In the Matter of NASD Anti-Reciprocal Rule and In- 
vestment Company Brokerage Practices, Securities 
and Exchange Commission File No. 4-172 (1974), 
consisting of 3 volumes of reported testimony and 
written comments and exhibits. 


In the Matter of Commission Rate Schedules of 
Registered National Securities Exchanges, Securities 
and Exchange Commission File No. 4-174 (1974), con- 
sisting of 4 volumes of reported testimony and written 
statements and exhibits. 


Policy Statements: 


Securities and Exchange Commission, Policy Statement 
on the Structure of a Central Market System (March, 
1973). 


Securities and Exchange Commission, Statement on 
the Future Structure of the Securities Markets (Feb- 
ruary, 1972). 





Congressional Hearings and Reports: 











Securities Industry Study, Report of the Subcommittee 
on Securities of the Senate Committee on Banking, 
Housing and Urban Affairs, S. Doc. No. 93-13, 93d 
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Cong., 1st Sess. (1973). 


y (( Securities Industry Study, Report of the Subcommittee 


on Securities of the Senate Committee on Banking, 
Housing and Urban Affairs for the Period Ending Feb. 
4, 1972, 92d Cong., 2d Sess. (1972). 


Securities Industry Study, Report of the Subcommittee 
on Commerce and Finance of the House Committee on 
Interstate and Foreign Commerce, 92d Cong.. 1st and 2d 
Sess. (1972). 


Hearings before the Subcommittee on Securities of the 
Senate Committee gn Banking, Housing and Urban 
Affairs on S.3126, 93d Cong., 2d Sess. (1974). 


Hearings before the Subcommittee on Securities of the 
Senate Committee on Banking, Housing and Urban 
Affairs on S.470 and S.488, 93d Cong., 1st Sess. (1973). 


Hearings before the Subcommittee on Commerce and 
Finance of the House Committee on Interstate and 
Foreign Commerce on H.R. 5050 and H.R. 340, 93d 
Cong., 1st Sess. (1973). 


Hearings before the Subcommittee on Securities of the 
Senate Committee on Banking, Housing and Urban 
Affairs on S.3169, 92d Cong., 2d Sess. {1972). 


Hearings on Securities Industry Study before the Sub- 
committee on Securities of the Senate Committee on 


) Banking, Housing and Urban Affairs, 92d Cong., 1st 
” Sess. (1972). 


Hearings on Securities Industry Study before the Sub- 
committee on Commerce and Finance of the House 
Committee on Interstate and Foreign Commerce, 

92d Cong., 1st Sess. (1971). 


Hearings Before the Subcommittee on Securities of the 
Senate Committee on Banking, Housing and Urban 
Affairs on S. 2519, 93d Cong., 1st Sess. (1973). 


Hearings Before the Subcommittee on Securities of the 
Senate Committee on Banking, Housing and Urban 
Affairs on S.249, 94th Cong., 1st Sess. (1975). 


Senate Committee on Banking, Housing and Urban 
Affairs, Report to Accompany S.249, S. Rep. No. 
94-75, 94th Cong.. 1st Sess. (1975). 

House Committee on Interstate and Foreign Commerce, 
Report to Accompany H.R. 4111, H.R. Rep. No. 94- 
123, 94th Cong., 1st Sess. (1975). 

Committee on Conference, Conference Report to Ac- 
company S.249, H.R. Rep. No. 94-229, 94th Cong., 
Ist Sess. (1975). 

Exchange Constitutions and Rules: 

American Stock Exchange Constitution and Rules 


Boston Stock Exchange, Constitution and Rules 





Chicago Board Options Exchange, Constitution and 
Rules 


Cincinnati Stock Exchange, Rules and By-Laws 

Detroit Stock Exchange, Constitution and Rules 
Intermountain Stock Exchange, Constitution and Rules 
Midwest Stock Exchange, Constitution and Rules 

New York Stock Exchange, Constitution and Rules 
Pacific Stock Exchange, Constitution and Rules 

PBW Stock Exchange, Constitution and Rules 

Spokane Stock Exchange, Constitution and Rules 
Miscellaneous Materials: 


Baxter, NYSE Fixed Commission Rates: A Private 
Cartel Goes Public, 22 Stan. L. Rev. 675 (1975). 


Demsetz, The Cost of Transacting, Quarterly Journal 
of Economics (Feb. 1968). 


Friend and Blume, The Consequences of Competitive 
Commissions on the NYSE (1972). Reprinted in 
Stock Exchange Commission Rates, Hearings Before 
the Subcommittee on Securities of the Senate Com- 
mittee on Banking, Housing and Urban Affairs. Aliso 
appears, in condensed form, in 28 Journal of Finance 
795 (Sept. 1973). 


Kahn, The Economics of Regulation, Vol. !\, pp. 
193-209 (1971). 


Lorie, Public Policy for American Capital Markets, 
submitted to the Secretary and Deputy Secretary 
of the Treasury (Feb. 7, 1974). 


Pozen, Competition and Regulation in the Stock 
Markets, 73 Mich. L. Rev. 317 (1974). 


Ratner, Regulation of the Compensation of Securities 
Dealers, 55 Cornell L. Rev. 348 (Fall, 1970). 


Russo and Wang, The Structure of the Securities Mar- 
ket - Past and Future, 41 Fordham L. R-v. 1 (1972). 


All persons who wish to appear at the oral hearings 
should inform Bart Friedman, Assistant Director, 
Office of Market Structure and Trading Practices, 
Division of Market Regulation, Room 302, Securi- 
ties and Exchange Commission, 500 North Capitol 
Street, Washington, D. C. 20549, telephone number 
(202) 755-4470, not later than September 26, 1975. 
Persons intending to appear should file with George 
A. Fitzsimmons, Secretary of the Commission, Room 
892 at the above address, 30 copies of the text of 
any prepared statements not later than 48 hours 
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prior to their appearance and are invited, at the time 
of their appearance, to make additional copies of their 
statements available for the benefit of the press and 
all other interested persons. Persons wishing to make 
written submissions of views, data and arguments 
should file 30 copies thereof with the Secretary no 
later than October 17, 1975. Copies of the Commis- 
sion’s report to the Congress, as well as all submissions 
and transcripts of the oral hearings, will be made avail- 


able in the Public Reference Room, 1100 L Street, N. W., 


Washington, D. C., and at each regional office of the 
Commission. Persons wishing to submit written views, 
data or arguments in respect of submissions made by 
others or in respect of views, data and arguments pre- 
sented at the oral hearings may do so until October 

31, 1975. All submissions should refer to Securities 
and Exchange Commission File No. 4-180. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11629/September 3, 1975 


CONFIRMATION OF TRANSACTIONS UNDER 
UNFIXED COMMISSIONS 


The Commission today drew attention to practices 
recently being urged on brokers in connection with 
confirming transactions. !t has been suggested that 
institutions, particularly foreign institutions, have 
requested that brokers (i) provide to such institu- 
tions confirmations of transactions which reflect a 
commission caluculated according to the old mini- 
mum rate schedules of exchanges, (ii) collect the 
commission so reflected and (iii) agree to return to 
the institutions, at monthly intervals, some per- 
centage of the commission collected. 1/ 


Since May 1, 1975, the Commission has, pursuant to 
Rule 19b-3, prohibited national securities exchanges 
from fixing commission rates on exchange transac- 
tions. 2/ A fundamental part of the Commission’s 
reasoning in adopting Rule 19b-3 was that “the 

free play of competition” could “provide a level 

and structure of commission rates” which “would 
better serve the interests of the investing public, the 
securities markets, the securities industry, the na- 
tional economy and the public interest than any 
system of price fixing ....” 3/ During the initial 
transition to competitively determined commission 
rates, there may have been reasons, such as the need 
to adjust rapidly to chaning methods of doing busi- 
ness, for using arrangements such as those described 
above. Clearly, however, where the parties are pre- 
pared to determine the commission at the time an 
order is placed, there would not be any reason for 
continuing to prepare confirmations along the lines 
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referred to above. The following applies to all transac- 
tions by brokers, whether effected on or off an ex- 
change or for a foreign or domestic institution. 


Institutions which have been suggesting the arrange- 
ments referred to above are, in most cases, acting 

as agents for investors when they place orders with 
brokers. Under general principales of agency law in 
the United States, an institution which acts as an 
agent for an investor and receives a return of com- 
missions paid by the investor to a broker is under a 
duty to turn them over to the investor. 4/ An insti- 
tution’s violation of that duty would, in the opinion 
of the Commission, constitute a fraudulent or decep- 
tive act or practice in connection with the purchase 
or sale of securities. Furthermore, where acts (or 
culpable failures to act) within the United States, 
such as directing the preparation of misleading con- 
firmations, directly cause losses to foreigners outside 
the United States, the anitfraud provisions of the 
federal securities acts are applicable. 5/ 


A broker which causes or assists an institution to 
violate a duty to the investor may be aiding and 
abetting a fraudulent or deceptive act or practice. 
6/ Furthermore, a broker would have a duty of in- 
quiry with respect to his participation in a course of 
conduct which, to a reasonable person, would raise 
a question of fraudulent or deceptive acts or prac- 
tices. 7/ 


By the Commission. 


George A. Fitzsimmons 
Secretary 


1/ Broker-dealers are required by Section 11(d)(2) of 
the Act to disclose in writing at or prior to completion 
of a transaction with a customer whether it is acting as 
a dealer for its own account, as a broker for such cus- 
tomer or as broker for some other person. In addition, 
in the case of over-the-counter transactions, Securities 
Exchange Act Rule 15c1-4 requires disclosures with 
respect to the source and amount of any commission 
or other remuneration. 


2/ Securities Exchange Act Rule 19b-3, 17 C.F.R. 
240.19b-3. 


3/ Securities Exchange Act Release No. 11203 (Jan. 23, 


1975) at 23. 


4/ See Restatement (Second) of Agency, Sections 388 
and 404A. In the absence of fraud that duty may, pre- 

sumably, be modified with the investor’s informed con- 
sent. 


5/ Bersch v. Drexel Firestone, inc., No. 75-7031 (2d 
Cir. April 28, 1975), [1974-1975 Transfer Binder] 
CCH Fed. Sec. L. Rep. para. 95,080. See a/so Roth v. 
Fund of Funds, 405 F.2d 421 (2d Cir. 1968), cert. 
denied, 394 U.S. 975 (1969); Schoenbaumv. First- 
brook, 405 F.2d 200 (2d Cir. 1968), rev’d en banc on 
other grounds, 405 F.2d 215 (2d Cir. 1968), cert. 
denied sub nom. Manley v.Schoenbaum, 395 U.S. 
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906 (1969); Finch v. Marathon Securities, 316 
(J) F. Supp. 1345 (SDNY 1970). 
6/ See, e.g., Kerbs v.Fall River Industries, Inc., 502 F.2d 
731 (10th Cir. 1974). See also Restatement (Second) of 
Agency, Section 312. Confirmations or other similar 
documentation may not, when taken alone, omit to’ 
state a material fact in order to make the statements 
made therein not misleading. See, e.g., Securities Ex- 
change Act Rule 10b-5, 17 C.F.R. 240.10b-5, and 
Securities Exchange Act Rule 15c1-2, 17 C.F.R. 240. 
15c1-2. 


17/ See Securities and Exchange Commission v. Spectrum, 
Ltd., 489 F.2d 535, 541-2 (2d Cir. 1973); Buttrey v. Mer- 
rill Lynch, Pierce, Fenner & Smith, Inc., 410 F.2d 135, 
143-4 (7th Cir. 1969), cert. denied, 396 U.S. 838 (1969). 
See also Brennan v. Midwestern Life Ins. Co., 417 F.2d 
147, 154 (7th Cir. 1969), cert. denied, 397 U.S. 989 
(1970). 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11630/September 3, 1975 


The Securities and Exchange Commission announced 
pursuant to Section 12(k) of the Securities Exchange 
Act of 1934 (‘Exchange Act’’) the temporary suspen- 
() sion of over-the-counter trading for the ten-day period 
Y September 4, 1975 through midnight (EDT) on Septem- 
ber 13, 1975 of the common stock of Valhi, Inc. 


The Commission announced the suspension of trading 
because questions as to who constitutes the current 
directors and management of Valhi have not yet been 
fully resolved. 


Previously, the Commission had suspended trading in 
Valhi’s common stock for a ten-day period expiring 
August 24, 1975. That suspension was concurrent 
with the filing of a suit against Valhi and others for 
violations of the antifraud and tender offer provisions 
of the securities laws. The alwsuit which seeks pre- 
liminary and permanent relief is still pending. See 
Literature Relase 7042 for a further description of 
this lawsuit. 


A second ten-day suspension, expiring September 3, 
1975, was based on information supplied to the Com- 
mission which made it appear that the following events 
occurred. Contran, Inc., as a result of a tender offer, 
acquired in excess of 50% of the outstanding common 
stock of Valhi in mid-August, 1975. Subsequent there- 
to, Contran on August 21, 1975 purported to remove 
the board of directors of Valhi and insert a new board. 
Such efforts were resisted by Valhi and the matter as 
to who constitutes Valhi’s board was unresolved. 


The Commission cautions broker-dealers, shareholders, 
and prospective purchasers that they should carefully 
consider the foregoing information along with all 

other currently available information and any informa- 











tion subsequently issued by the com- 
pany. 


Furthermore, brokers and dealers should be alert to the 
fact that, pursuant to Rule 15c2-11 under the Exchange 
Act, at the termination of the trading suspension no 
quotation may be entered unless and until they have 
strictly complied with all of the provisions of said rule. 
If any broker or dealer has any questions as to whether 
or not he has complied with said rule, he should not 
enter any quotation but immediately contact the staff 
of the Division of Enforcement in Washington, D. C. 

If any broker or dealer is uncertain as to what is re- 
quired by Rule 15c2-11, he should refrain from enter- 
ing quotations relating to the securities in question 
until such time as he has familiarized himself with said 
rule and is certain that all of its provisions have been 
met. If any broker or dealer enters any quotation which 
is in violation of said rule, the Commission will con- 
sider the need for prompt enforcement action. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11631/September 4, 1975 


A notice has been issued giving interested persons until 
September 14 to request a hearing on the application of 
the Midwest Stock Exchange for unlisted trading priv- 
ileges in the common stock of: 


Campbell Red Lake Mines Ltd. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11632/September 4, 1975 


ADOPTION OF COMMISSION RULE OF PRACTICE 
201.27, PRESCRIBING PROCEDURES APPLICABLE 
TO ADJUDICATIONS NOT REQUIRED TO BE DE- 
TERMINED ON THE RECORD AFTER NOTICE AND 
OPPORTUNITY FOR HEARING; AMENDMENT OF 
COMMISSION RULE OF PRACTICE 201.1 


The Securities and Exchange Commission, acting pur- 
suant to Section 23 of the Securities Exchange Act 
of 1934 (the “Act”’), as amended by the Securities 
Acts Amendments of 1975, Pub. L. No. 94-29 (June 
4, 1975) (the “1975 Amendments”), hereby adopts 
Rule of Practice 201.27. 


Section 23(c) of the Act provides that the Commission, 
by rule, shall prescribe the procedure applicable to 
every case pursuant to the Act of adjudication not 
required to be determined on the record after notice 
and opportunity for hearing. The text of Rule 27 is 

as follows: 


§201.27 Adjudications not required to be de- 
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termined on the record after notice and opportunity 
for hearing. 


In every case pursuant to the Securities Exchange 
Act of 1934 of adjudication (as defined in section 
551 of title 5, United States Code) not required 

to be determined on the record after notice and 
opportunity for hearing, the Commission shall 

(1) give prompt notice of any adverse action or 
final disposition to any person who has requested 
the Commission to make (or not to make) any such 
adjudication, and (2) furnish to any such person a 
statement of written reasons therefor. Additionai 
procedures may be specified in rules relating to 
specific types of such adjudications; where any 
such rule provides for the publication of a Commis- 
sion order, notice of the action or disposition shall 
be deemed to be given by such publication. 


In connection with the adoption of Rule 27, the Commis- 
sion is also amending Rule of Practice 1, Scope of the 
rules of practice, to read as follows (new material in 
italics): 


§201.1 Scope of rules of practice 


These rules of practice are generally applicable 
to proceedings before the Commission under 

the statutes which it administers, particularly 
those which involve a hearing or opportunity for 
hearing before the Commission or its duly desig- 
nated officer. Rule 201.27 applies to cases pur- 
suant to the Securities Exchange Act of 1934 of 
adjudication not required to be determined on 
the record after notice and opportunity for hear- 
ing. \n connection with any particular matter, 
reference should also be made to any special re- 
quirements of procedure and practice that may 
be contained in the particular statute involved 
or the rules and forms adopted by the Commis- 
sion thereunder, which special requirements are 
controlling. These rules to not apply to investi- 
gations, except where made specifically appli- 
cable by the Rules Relating to Investigations 
(Part 203 of this chapter). 


The Commission finds that the foregoing rules will not 
impose any burden on competition not necessary or 
appropriate in furtherance of the purposes of the Act. 
The Commission finds further that the foregoing action 
relates solely to agency organization, procedure or 
practice and that notice and procedures under 5 U.S.C. 
553 are not necessary. The foregoing rules are not sub- 
stantive rules; therefore, publication prior to their 
effective date is not necessary. Accordingly the fore- 
going action becomes effective immediately. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 11633/September 4, 1975 


Admin. Proc. File No. 3-4406 
In the Matter of 


ROBERT C. WHITEHEAD, JR. 
P. O. Box 2247 
Pompano Beach, Florida 


FINDINGS AND ORDER IMPOSING REMEDIAL 
SANCTION 


In these broker-dealer proceedings under the Securities 
Exchange Act, Robert C. Whitehead, Jr., who was presi- 
dent of the former broker-dealer firm of Lincoln Securi- 
ties Corporation, 1/ has submitted an offer of settle- 
ment which the Commission has determined to accept. 
Solely for the purpose of these and any other proceed- 
ings brought by the Commission, and without admitting 
or denying the allegations in the order for proceedings, 


respondent consents to findings of misconduct as alleged 


in that order and to the imposition of a specified sanc- 
tion. 


On the basis of the order for proceedings and the offer 
of settlement, it is found that: 


1. During the period from about May 20 to July 30, 
1970, Whitehead willfully violated Sections 5(a), 5(c), 
and 17(a) of the Securities Act and Section 10(b) of 
the Exchance Act and Rule 10b-5 thereunder in that 
he offered, sold and delivered after sale shares of com- 
mon stock of Inflation Protection Corporation and 
Aquarius Financial Services when no registration 
statements under the Securities Act had been filed or 
were in effect as to such securities, and, in the offer 
and sale of those securities, made material misstate- 
ments concerning the use to be made of the proceeds 
and the issuers’ future assets. 


2. During the period from about July 1970 to Decem- 
ber 1973, Whitehead willfully aided and abetted vio- 
lations of Section 15(b) of the Exchange Act and Rule 
15b3-1 thereunder in that Lincoln failed to amend its 
application for broker-dealer registration to reflect a 
change of officers, the acquisition of 10% or more of 
its stock by certain corporations and individuals, and 
a change in the address of its principal place of busi- 
ness. 


3. During the period from about September 1971 to 
December 1973, Whitehead willfully aided and abetted 
violations of Section 17(a) of the Exchange Act and 
Rules 17a-3, 17a-4, 17a-5 and 17a-11 thereunder in 
that Lincoln failed to make accurately and keep cur- 
rent all of its books and records, to preserve certain 
books and records, to file a report of its financial con- 
dition for 1972, and to file other required notices and 
reports. 


In view of the foregoing, it is in the public interest to 
impose the sanction specified in the offer of settle- 
ment. 








y) 














Accordingly, 1T 1S ORDERED that Robert C. White- 

head, Jr. be, and he hereby is, suspended from asso- 
ciation with any broker or dealer for a period of twelve 
months, effective as of the date hereof. 


For the Commission by the Office of Opinions and 
Review, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 


1/ Lincoln's broker-dealer registration was revoked in 
these proceedings on the basis of its default. Securities 
Exchange Act Release No. 11213 (January 27, 1975), 
6 SEC Docket 190. 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19146/August 29, 1975 


In the Matter of 


fy THE HARTFORD ELECTRIC LIGHT COMPANY 
i) 176 Cumberland Avenue 
~ Wethersfield, Connecticut 06109 


(70-5727) 


NOTICE OF PROPOSAL TO ISSUE AND SELL FIRST 
MORTGAGE BONDS AND PREFERRED STOCK AT 
COMPETITIVE BIDDING 


NOTICE IS HEREBY GIVEN that The Hartford Electric 
Light Company (““HELCO”), an electric utility subsidiary 
company of Northeast Utilities, a registered holding 
company, has filed an application with this Commission 
pursuant to the Public Utility Holding Company Act of 
1935 (“Act”), designating Section 6(b) of the Act and 
Rule 50 promulgated thereunder as applicable to the 
following proposed transactions. All interested parties 
are referred to said application, which is summarized 
below, for a complete statement of the proposed trans- 
actions. 


HELCO proposes to issue and sell, at competitive bid- 
ding, up to $30 million principal amount of its % 
First Mortgage Bonds, 1975 Second Series (“bonds”). 
The maturity date of the bonds will be not less than 
five nor more than thirty years from October 1, 1975. 
The interest rate, which shall be a multiple of 1/8 of 
1%, and the price, which will be not less than 99% 
nor more than 102.75% of the principal amount there- 
of, will be determined by competitive bidding. The 
bonds will be issued under the First Mortgage Inden- 

~ ture and Deed of Trust dated as of January 1, 1958 
(“Indenture’’) between HELCO and The First Na- 


tional Bank of Boston, Successor Trustee, as supple- 
mented and amended from time to time, and as further 
supplemented by a fifteenth supplemental indenture to 
be dated October 1, 1975 (“supplemental indenture”’). 
The supplemental indenture provides, among other 
things, that bonds shall not be redeemed at the appli- 
cable general redemption price prior to October 1, 1980, 
from the proceeds of borrowings secured by HELCO at 
an effective interest cost to HELCO of less than the 
effective interest cost of the bonds. The supplemental 
indenture further provides for a mandatory cash sinking 
fund, so long as any bonds are outstanding, in the annual 
amount of $1,875,000 commencing October 1, 1980 
continuing to and including October 1, 1994. HELCO 
will also have the noncumulative option to increase any 
such sinking fund payment by an amount not exceeding 
$1,875,000, provided that no bonds may be redeemed 
prior to October 1, 1980 by operation of the sinking 
fund provision. 


HELCO also proposes to issue and sell, at competitive 
bidding, 200,000 shares of its Preferred Stock, 1975 
Series (“preferred stock’’), par value $50 per share. 

The dividend rate, which shall be a multiple of $0.08 
and the price to be paid to CL&P, which will be not 
less than $50 nor more than $51.375 per share, will 

be determined by the competitive bidding. The terms 
of the preferred stock include a prohibition, until 
October 1, 1980, against redeeming the preferred stock 
through the use, directly or indirectly, of borrowings or 
the proceeds of the issuance of stock ranking prior to 
or on a parity with the preferred stock as to dividends 
or assets, if such borrowings or stock have an effective 
interest or dividend cost to HELCO of less than the ef- 
fective dividend cost of the preferred stock. The terms 
of the preferred stock also provide for a cumulative 
sinking fund commencing October 1, 1980, to the ex- 
tent any funds of HELCO are legally available therefor, 
for the annual redemption or purchase of 10,000 
shares of the preferred stock. HELCO has the noncumu- 
lative option to purchase or redeem for said sinking fund 
up to an additional 10,000 shares of the preferred 
stock in any such year. The redemption price will 

equal the initial public offering price plus accrued 
dividends to the date of redemption. 


The application states that HELCO will use the net pro- 
ceeds from the sale of the bonds and preferred stock, 
together with a capital contribution of $20 million 
which Northeast Utilities will make no later than De- 
cember 1, 1975, to repay short-term borrowings incur- 
red for the purpose of financing HELCO’s 1974-1975 
construction program. Such short-term borrowings 
will aggregate an estimated $60 million at the time of 
the aforementioned sales. The balance of the proceeds 
of the sales will be used to finance, in part, HELCO’s 
1975-1976 construction program. 


A statement of the fees, commissions, and expenses 
incurred or to be incurred in connection with the 
proposed transactions will be supplied by amendment. 
The approval of the Connecticut Public Utilities Com- 
mission is required for the issuance of the bonds and 
preferred stock. It is stated that no other State com- 
mission, and no Federal commission, other than this 
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Commission, has jurisdiction over the proposed 
transaction. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than September 22, 1975, 
request in writing that a hearing be held on such. 
matter, stating the nature of his interest, the reasons 
for such request, and the issues of fact or law raised 
by said application which he desires to controvert; 

or he may request that he be notified if the Commis- 
sion should order a hearing thereon. Any such request 
should be addressed: Secretary, Securities and Ex- 
change Commission, Washington, D. C. 20549. A 
copy of such request should be served personally or 
by mail (air mail if the person being served is located 
more than 500 miles from the point of mailing) upon 
the applicant at the above-stated address, and proof 
of service (by affidavit or, in case of an attorney at 
law, by certificate) should be filed with the request. 
At any time after said date, the application, as filed 
or as it may be amended, may be granted as provided 
in Rule 23 of the General Rules and Regulations pro- 
mulgated under the Act, or the Commission may grant 
exemption from such rules as provided in Rules 20(a) 
and 100 thereof or take such other action as it may 
deem appropriate. Persons who request a hearing or 
advice as to whether a hearing is ordered will receive 
any notices and orders issued in this matter, includ- 
ing the date of the hearing (if ordered) and any post- 
ponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19147/August 29, 1975 


In the Matter of 


GULF POWER COMPANY 
75 North Pace Boulevard 
Pensacola, Florida 32505 


(70-5728) 


NOTICE OF PROPOSAL TO AMEND ARTICLES OF 
INCORPORATION AND SOLICIT PROXIES IN 
CONNECTION THEREWITH 


NOTICE IS HEREBY GIVEN that Gulf Power Company 
(“Gulf”), an electric utility subsidiary of The Southern 
Company, a registered holding company, has filed a de- 
claration with this Commission pursuant to the Public 
Utility Holding Company Act of 1935 (““Act’’), desig- 
nating Sections 6(a) and 7 of the Act and Rule 62 pro- 
mulgated thereunder as applicable to the proposed trans- 
actions. All interested parties are referred to said declar- 
ation, which is summarized below, for a complete state- 
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ment of the proposed transactions. 


Gulf proposes to amend its Articles of Incorporation to 
increase the authorized number of shares of preferred 
stock, par value $100 per share, from 401,626 shares, 
of which 301,626 shares are currently outstanding, to 
801,626 shares. 


Guif's Articles of Incorporation presently empower the 
Board of Directors to establish various series of prefer- 
red stock, and to fix and determine the relative rights 
and preferences, as to which there may be variations be- 
tween different series. Gulf proposes to authorize, by 
amendment to the Articles of Incorporation, the Board 
of Directors to fix and determine the sinking fund pro- 
visions, if any, for the redemption or purchase of shares 
of any series. 


Gulf further proposes to amend its Articles of Incorpor- 
ation so as to limit the issuance or assumption of secur- 
ities representing unsecured debt without consent of 
preferred stockholders only if after such issuance or 
assumption (1) the total outstanding amount of securi- 
ties representing unsecured debt would exceed 20% of 
the aggregate of capital, surplus and secured debt or 

(2) the total amount of securities representing unsecured 
debt having maturities of less than 10 years would exceed 
10% of such aggregate. 


Gulf further proposes that, if the proposed amendment 
of its Articles of Incorporation relating to limitations 
on the issuance or assumption of securities represent- 
ing unsecured debt is adopted, it be authorized by vote 
of the holders of its preferred stock to issue or assume, 
until July 1, 1982, securities representing unsecured debt 
having maturities of less than ten years in excess of 10% 
of capital, surplus and secured debt, provided that (a) 
the amount of securities representing unsecured debt 
having maturities of less than ten years outstanding on 
January 1, 1983, shall not exceed said 10% limitation, 
and (b) Gulf’s total indebtedness represented by unse- 
cured securities shall at no time exceed 20% of capital, 
surplus and secured debt. If the proposed amendment 
relating to limitations on the issuance or assumption 

of securities representing unsecured debt is not adopted 
Gulf proposes to issue or assume, until July 1, 1982, 
securities representing unsecured debt in excess of 10% 
of capital, surplus and secured debt provided that (a) 
the amount of securities representing unsecured debt 
outstanding on January 1, 1983 shall not exceed said 
10% limitation and (b) Gulf’s total unsecured indebted- 
ness shall at no time exceed 20% of capital, surplus and 
secured debt. 


The fees and expenses to be incurred in connection with 
the proposed transactions are estimated at $30,000, in- 
cluding fee for solicitation of proxies of $10,000 and 
legal fees of $8,400. It is stated that no State commis- 
sion or Federal commission, other than this Commission, 
has jurisdiction over the proposed transactions. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than September 23, 1975, re- 
quest in writing that a hearing be held on such matter, 
stating the nature of his interest, the reasons for such 
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request, and the issues of fact or law raised by said declara- 


Vine which he desires to controvert; or he may request 


t he be notified if the Commission should order a hear- 
ing thereon. Any such request should be addressed: Sec- 
tary, Securities and Exchange Commission, Washington, 
D. C. 20549. A copy of such request should be served 
personally or by mail (air mail if the person being served 
is located more than 500 miles from the point of mailing) 
upon the declarant at the above-stated address, and proof 
of service (by affidavit or, in case of an attorney at law, 
by certificate) should be filed with the request. At any 
time after said date, the declaration, as filed or as it may 
be amended, may be permitted to become effective as 
provided in Rule 23 of the General Rules and Regulations 
promulgated under the Act, or the Commission may grant 
exemption from its rules under the Act as provided in 
Rules 20(a) and 100 thereof or take such other action as 
it may deem appropriate. Persons who request a hearing 
or advice as to whether a hearing is ordered will receive 
any notices and orders issued in this matter, including 
the date of the hearing (if ordered) and any postpone- 
ments thereof. 


For the Commission, by the Division of Corporate Regu- 
lation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19148/August 29, 1975 


In the Matter of 


LOUISIANA POWER & LIGHT COMPANY 
New Orleans, Louisiana 


(70-5711) 


ORDER APPROVING PROPOSAL TO ISSUE AND 
SELL FIRST MORTGAGE BONDS AT COMPETI- 
TIVE BIDDING 


Louisiana Power & Light Company (‘Louisiana’), an 
electric utility subsidiary of Middle South Utilities, 
Inc.. (“Middle South”’), a registered holding company, 
has filed an application and amendments thereto with 
this Commission pursuant to Sections 6(a) and 7 of 
the Public Utility Holding Company Act of 1935 
(“Act”) and Rule 50 promulgated thereunder regard- 
ing the following proposed transaction. 


Louisiana proposes to issue and sell, subject to the 
competitive bidding requirements of Rule 50 pro- 
mulgated under the Act, $50,000,000 principal 
amount of its first mortgage bonds, % Series hav- 
ing a term of not less than 5 nor more than 30 years. 
The interest rate on the bonds (which will be a mul- 


§ tiple of 1/8 of 1%) and the price, exclusive of accrued 


interest, to be paid to Louisiana (which will be not 









less than 100% nor more than 102-3/4% of the principal 
amount thereof) will be determined by the competitive 
bidding. The bonds will be issued under Louisiana’s 
Mortgage and Deed of Trust dated as of April 1, 1944, 
to The Chase Manhattan Bank of New York, Trustee, 

as heretofore supplemented and as to be further supple- 
mented by a Twenty-second Supplemental Indenture to 
be dated as of September 1, 1975, which includes a pro- 
hibition, for a period of not more than five years, against 
refunding the bonds with the proceeds of funds borrow- 
ed at a lower effective interest cost. 


Louisiana’s Mortgage and Deed of Trust (“Indenture”) 
as heretofore amended provides that in the computation 
of the “two times interest’ coverage test for the issuance 
of additional bonds, the amount of the company’s non- 
operating income (as defined) that may be taken into 
account shall not exceed 15% of the sum of net operating 
income plus non-operating income. This provision differs 
from the analogous provision of the Commission’s State- 
ment of Policy in respect of first mortgage bonds (“Pol- 
icy Statement’) adopted February 16, 19756 (HCAR 
No. 13105), which restricts the inclusion of non-oper- 
ating income to an amount not exceeding 10% of oper- 
ating income. Over recent years the Indenture provision 
has resulted in higher computed interest coverages 

than would have resulted from the provision prescrib- 

ed by the Policy Statement. 


As a first step toward conforming the Indenture provi- 
sion with that of the Policy Statement, Louisiana's 
Twenty-second Supplemental Indenture to be dated 
as of September 1, 1975, will amend the Indenture 
provision so as to provide that, effective with the first 
series of bonds to be issued after December 31, 1975, 
the amount of includable non-operating income shall 
not exceed 14% of the sum of net operating income 
plus non-operating income. It is contemplated that 
said percentage will be successively reduced further 

in future supplemental indentures so that the Inden- 
ture provision (including, ultimately, the base to 
which the percentage shall apply) will finally conform 
in substance with the analogous provision of the Policy 
Statement. 


Louisiana proposes to utilize the net proceeds from the 
issuance and sale of the proposed bonds to retire short- 
term debt outstanding and to finance its construction 
program (estimated at $140,500,000 for 1975). No 
State commission and no Federal commission, other 
than this Commission, has jurisdiction over the pro- 
posed transaction. 


Due notice of the filing of said application has been 
given in the manner prescribed in Rule 23 promulgated 
under the Act (HCAR No. 19113), and no hearing has 
been requested of or ordered by the Commission. 
Upon the basis of the facts in the record, it is hereby 
found that the applicable standards of the Act and the 
rules thereunder are satisfied and that no adverse find- 
ings are necessary; and that it is appropriate in the 
public interest and in the interest of investors and 
consumers that said application, as amended, be 
granted: 


SEC DOCKET/787 





IT iS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said application, 
as amended, be, and it hereby is, granted effective forth- 
with, subject to the terms and conditions prescribed in 
Rule 24 promulgated under the Act. 


For the Commission, by the Division of Corporate Regu- 
lation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19149/August 29, 1975 


In the Matter of 


MIDDLE SOUTH UTILITIES, INC. 
SYSTEM FUELS, INC. 

225 Baronne Street 

New Orleans, Louisiana 70112 


(70-5729) 


NOTICE OF PROPOSED LOAN AGREEMENT WITH 
BANK BY SYSTEM FUEL SUPPLY SUBSIDIARY AND 
GUARANTY OF OBLIGATIONS THEREUNDER BY 
HOLDING COMPANY 


NOTICE IS HEREBY GIVEN that Middle South Utili- 
ties, Inc. (“Middle South”’), a registered holding com- 
pany, and System Fuels, Inc. (“SFI’’), a fuel supply 
subsidiary of Middle South’s operating electric utility 
subsidiaries, have filed an application-declaration with 
this Commission pursuant to the Public Utility Hold- 
ing Company Act of 1935 (““Act’’), designating Sec- 
tions 6(a), 7, 12(b), and 12(f) of the Act and Rules 45 
and 50(a)(2) thereunder as applicable to the proposed 
transactions. All interested persons are referred to the 
application-declaration, which is summarized below, 
for a complete statement of the proposed transac- 
tions. 


SFI proposes to enter into a loan agreement (Loan 
Agreement”) with a consortium of 50 banks headed 
by First National Bank of Commerce, New Orleans, 
Louisiana, (“Bank”), under which SFI will borrow 
up to $25 miilion between the date thereof and 
March 31, 1976. !t is intended that the Bank will 
loan SFI 11% of the borrowings outstanding at any 
one time and that other banks, participating in the 
loan pursuant to agreements with the Bank, will loan 
the balance. 


Each loan by the Bank will be evidenced by a note 
dated the date of such loan and stated to mature on 
March 31, 1976. Each note will bear interest from 
its date at the rate of one percent (1%) in excess of 
the interest rate in effect at the Bank for prime 
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commercial toans of 90-day maturities. The loans may 
be prepaid at any time without penalty and reborrowed 
through March 31, 1976. 


To compensate the Bank for costs associated with co- 
ordinating the consortium of participating banks, 

SFI will pay the Bank a facility servicing fee equal to 
one eighth of one percent (1/8 of 1%) of the total 
amount to be loaned under the Loan Agreement, or 
$31,250. There are no compensating balance arrange- 
ments between SFI or MSU and the Bank or any par- 
ticipating bank as a result of the proposed transac- 
tion. Middle South proposes to unconditionally guar- 
antee SFI’s obligations under the Loan Agreement. 


SFI will apply the proceeds of the loan to (i) repay 
loans made to SFI by its parent operating companies 
under authority heretofore given (HCAR No. 18221, 
December 17, 1973) which, at July 31, 1975, totalled 
$16,550,585, and (ii) complete construction on oil 
storage tanks and related equipment located at Missis- 
sippi Power & Light Company’s Baxter Wilson Steam 
Electric Generating Station near Vicksburg, Missis- 
sippi. It is anticipated that once the facilities are 
completed, SFI will enter into a long-term sale-lease- 
back with certain investors, and that the proceeds 
therefrom will be used to retire all of the loans refer- 
red to above. Any such sale-leaseback arrangement 
would be the subject of a future application-declara- 
tion. 


It is stated that no special or separable fees, commis- 
sions or expenses will be paid in connection with 

the proposed transactions other than incidental ex- 
penses all at cast by Middle South Services, Inc., 

and estimated not to exceed $500. It is further stated 
that no state or federal commission, other than this 
Commission, has jurisdiction over the proposed trans- 
actions. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than September 23, 1975, 
request in writing that a hearing be held on such 
matter, stating the nature of his interest, the rea- 
sons for such request, and the issues of fact or law 
raised by said application-declaration which he de- 
sires to controvert; or he may request that he be 
notified if the Commission should order a hearing 
thereon. Any such request should be addressed: 
Secretary, Securities and Exchange Commission, 
Washington, D. C. 20549. A copy of such request 
should be served personally or by mail (air mail if 
the person being served is located more than 500 
miles from the point of mailing) upon the appli- 
cants-declarants at the above-stated address, and 
proof of service (by affidavit or, in case of an attor- 
ney at law, by certificate) should be filed with the 
request. At any time after said date, the applica- 
tion-declaration, as filed or as it may be amended, 
may be granted and permitted to become effective 
as provided in Rule 23 of the General Rules and 
Regulations promulgated under the Act, or the 
Commission may grant exemption from such rules 
as provided in Rules 20(a) and 100 thereof or take 



























such other action as it may deem appropriate. Persons 
who request a hearing or advice as to whether a hear- 
ing is ordered will receive any notices or orders issued 
in this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 





For the Commission, by the Division of Corporate Re- 
gulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19150/August 29, 1975 


In the Matter of 


NORTHEAST UTILITIES 
174 Brush Hill Avenue 
West Springfield, Massachusetts 01089 


(70-5539) 


MON STOCK THROUGH DIVIDEND REINVEST- 


Qrovst OF PROPOSAL TO ISSUE AND SELL COM- 
MENT AND COMMON SHARE PURCHASE PLAN 


NOTICE IS HEREBY GIVEN that Northeast Utilities 
(“Northeast”), a registered holding company, has 
filed a post-effective amendment to its previously 
amended declaration with this Commission pursu- 

ant to the Public Utility Holding Company Act of 
1935 (“Act’’), designating Sections 6 and 7 thereof 

as applicable to the proposed transaction. All inter- 
ested persons are referred to the declaration, which 

is summarized below, for a complete statement of 

the proposed transaction. 


By order dated October 23, 1974 (HCAR No. 18617), 
Northeast was authorized to issue and sell from time 
to time through November 15, 1975, 500,000 shares 
of its common stock, par value $5.00 per share, under 
a voluntary dividend reinvestment and common 

share purchase plan (’'Plan’’). At August 1, 1975, 
362,159 of such shares had been issued and sold 

under the Plan for $2,786,608. The proceeds have 
been applied to the continuing construction pro- 

gram of the Northeast system companies. 


In order to meet the anticipated requirements for 

its common stock under the Plan over the next year, 

Northeast proposes to issue and sell an additional 

1,000,000 shares, together with the balance of those 

which remain unsold under its current authoriza- 
Die. through December 31, 1976. Shareholders 

who elect to participate in the Plan may invest 


regular cash dividends and/or optional cash payments 
of between $500 to $1,000 per quarter in such stock. 
It is stated that the purchase price will be the aver- 
age of the closing sales price for Northeast’s common 
stock on the New York Stock Exchange during the 
first fifteen trading days of the twenty trading days 
preceding the dividend payment. The net proceeds 
from the sale of shares pursuant to the Plan, esti- 
mated at $10,240,569, will be applied to Northeast’s 
construction program. 


The Plan will be administered by The First Nationai 
Bank of Boston (““Agent’’), and all shares purchased 
will be held for the exclusive benefit of the Plan 
participants. All record holders of Northeast’s out- 
standing common stock are eligible to participate in 
the Plan and may join by executing an authoriza- 
tion form and returning it to the Agent. A partici- 
pant may withdraw from the Plan at any time upon 
giving written notice to the Agent. Upon withdrawal, 
certificates for whole shares credited to a participant's 
account will be issued and a cash payment will be 
made for any fractional shares so credited. The Plan 
provides that a participant may also request that 
certificates for any number of full shares credited to 
his account be issued to him even though he wishes 
to remain in the Plan. 


It is stated that all costs for administering the Plan 
will be paid by Northeast and that there will be no 
brokerage fees when shares are purchased under 

the Plan. However, if a participant withdrawing from 
the Plan requests the Agent to sell his shares, there 
will be brokerage commissions. 


The Agent will not vote any shares held by it under 
the Plan. Participants will receive a single proxy 
with respect to full shares which they own of re- 
cord or which are credited to their accounts under 
the Plan. 


A statement of the fees, commissions, and expenses 
incurred or to be incurred in connection with the 
proposed transaction will be supplied by amendment. 
It is stated that no State commission and no Federal 
commission other than this Commission, has juris- 
diction over the proposed transaction. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than September 24, 1975, 
request in writing that a hearing be held on such 
matter stating the nature of his interest, the reasons 
for such request, and the issues of fact or law raised 
by said post-effective amendment which he desires 
to controvert; or he may request that he be notified 
if the Commission should order a hearing thereon. 
Any such request should be addressed: Secretary, 
Securities and Exchange Commission, Washington, 
D. C. 20549. A copy of such request should be 
served personally or by mail (air mail if the person 
being served is located more than 500 miles from 
the point of mailing) upon the declarant at the above- 
stated address, and proof of service (by affidavit or, 
in case of an attorney at law, by certificate) should 
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be filed with the request. At any time after said 
date, the post-effective amendment, as filed or as it 
may be amended, may be permitted to become effec- 
tive as provided in Rule 23 of the General Rules and 
Regulations promulgated under the Act, or the 
Commission may grant exemption from its rules . 
under the Act as provided in Rules 20(a) and 100 
thereof or take such other action as it may deem 
appropriate. Persons who request a hearing or ad- 
vice as to whether a hearing is ordered will receive 
any notices and orders issued in this matter, includ- 
ing the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19151/August 29, 1975 


In the Matter of 


OHIO POWER COMPANY 
Canton, Ohio 44701 


(70-5689) 


THIRD INTERIM ORDER AUTHORIZING ISSUE AND 
SALE OF NOTES TO BANKS AND TO A DEALER IN 
COMMERCIAL PAPER 


Ohio Power Company (“Ohio”), an electric utility 
subsidiary company of American Electric Power 
Company, Inc., a registered holding company, has 
filed an application and amendments thereto with 
this Commission pursuant to Section 6(b) of the 
Public Utility Holding Company Act of 1935 
(“Act”) and Rule 50(a)(5) promulgated thereunder 
regarding the following proposed transactions. 


Ohio requested authorization pursuant to Section 
6(b) of the Act for the issue and sale of short-term 
debt obligations not to exceed $270,000,000 out- 
standing at any one time during the period ending 
June 30, 1976. Ohio also requested exception from 
the competitive bidding requirements of Rule 50 
with respect to commercial paper included in the 
requested authorization. 


Ormet Corporation (“objector”) has objected to the 
proposal and requested a hearing thereon. By inter- 
im orders of June 30, 1975 and July 31, 1975 
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(HCAR Nos. 19070 and 19106), this Commission auth- 
orized Ohio to incur short-term borrowings through 
August 31, 1975, in an aggregate principal amount 
not to exceed $190,000,000 outstanding at any one 
time. 


Ohio has filed by amendment a request for further 
interim relief through September 30, 1975, in an 
aggregate principal amount not to exceed $190,000,- 
000 outstanding at any one time. Such request is 
supported by statements as to its estimated expendi- 
tures and sources of funds. Ohio requires short-term 
borrowing authority during the pendency of this 
proceeding. 


Upon the basis of the facts in the record, it is hereby 
found that the applicable standards of the Act and 
the rules thereunder are satisfied, and that no ad- 
verse findings are necessary; and that it is appropri- 
ate in the public interest and in the interest of in- 
vestors and consumers that, pending the disposition 
of the request for a hearing, said application, as 
amended, be granted in part: 


IT 1S ORDERED, pursuant to the applicable provi- 
sions of the Act and the rules thereunder, that 

Ohio be, and it hereby is, authorized effective forth- 
with, to incur short-term borrowings through Septem- 
ber 30, 1975, in an aggregate principal amount not 

to exceed $190,000,000 outstanding at any one 

time, subject to the terms and conditions prescribed 
in Rule 24 promulgated under the Act. 


IT iS FURTHER ORDERED, that jurisdiction be, 
and it hereby is, reserved to grant the further relief 
applied for in whole or in part. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19152/September 3, 1975 


In the Matter of 


THE CONNECTICUT LIGHT AND POWER COMPANY 
Berlin, Connecticut 


(70-5720) 





ORDER APPROVING PROPOSAL TO ISSUE AND 
SELL FIRST MORTGAGE BONDS AND PREFERRED 
STOCK AT COMPETITIVE BIDDING 




















The Connecticut Light and Power Company (“CL&P”), 


electric utility subsidiary company of Northeast 

ilities, a registered holding company, has filed an 
application with this Commission pursuant to Section 
6(b) of the Public Utility Holding Company Act of 
1935 (“Act’’), and Rule 50 promulgated thereunder 
as applicable to the following proposed transactions. 


CL&P proposes to issue and sell, at competitive bid- 
ding, up to $50 million principal amount of its First 
and Refunding Mortgage % Bonds, Series CC 
(“bonds”). The maturity date of the bonds will be 
September 1, 2000. The interest rate, which shall 
be a multiple of 1/8 of 1%, and the price, which 
will be not less than 99% nor more than 102.75% of 
the principal amount thereof, will be determined by 
competitive bidding. The bonds will be issued under 
the Indenture of Mortgage and Deed of Trust dated 
as of May 1, 1921 (“indenture”) between CL&P 
and Bankers Trust Company, Trustee, as supple- 
mented and amended from time to time, and as 
further supplemented by a supplemental indenture to 
be dated September 1, 1975 (“supplemental inden- 
ture”). The supplemental indenture provides, among 
other things, that bonds shall not be redeemed at 
the applicable general redemption price prior to 
September 1, 1980, from the proceeds of borrow- 
ings secured by CL&P at an effective interest cost 
to CL&P of less than the effective interest cost of 
the bonds. The supplemental indenture further 
provides for a mandatory cash sinking fund, so long 
any bonds are outstanding, in the annual amount 
lof $2,500,000 commencing September 1, 1981 con- 
tinuing to and including September 1, 1999. 


CL&P also proposes to issue and sell, at competi- 
tive bidding, 400,000 shares of its Preferred Stock— 
Series L (“preferred stock’’), par value $50 per 
share. The dividend rate, which shall be a multiple 
of $0.04 and the price to be paid to CL&P, which 
will be not less than $50 nor more than $51.375 
per share, will be determined by the competitive 
bidding. The terms of the preferred stock include 

a prohibition, until September 1, 1980, against 


redeeming the preferred stock as to dividends or assets, 


if such borrowings or stock have an effective interest 
or dividend cost to CL&P of less than the effective 
dividend cost of the preferred stock. The terms of 
the preferred stock also provide for a cumulative 
sinking fund commencing September 1, 1980, to 

the extent any funds of CL&P are legally available 
therefor, for the annual redemption of 20,000 shares 
of the preferred stock. The redemption price will 
equal the initial public offering price plus accrued 
dividends to the date of redemption. 


The application states that CL&P will use the net 
proceeds from the sale of the bonds and preferred 
stock, together with a capital contribution of 

$20 million which Northeast Utilities will make 

in December, 1975, to repay short-term borrowings 
incurred for the purpose of financing CL&P’s 1974- 
1975 construction program. Such short-term bor- 
rowings will aggregate an estimated $60 million at 
the time of the aforementioned sales. The balance 











of the proceeds of the sales will be used to finance, 
in part, CL&P’s 1975-1976 construction program. 


The fees and expenses to be incurred in connection 
with these transactions are estimated at $199,000 
including accounting fees of $35,000 and legal fees 
of $28,000. The fees of counsel for the successful 
bidders are estimated at $20,000 and are to be paid 
by the successful bidders. The approval of the Con- 
necticut Public Utilities Commission has been ob- 
tained for the issuance of the bonds and preferred 
stock. It is stated that no other State commission, 
and no Federal commission, other than this Com- 
mission, has jurisdiction over the proposed transac- 
tion. 


Due notice of the filing of said application has been 
given in the manner prescribed in Rule 23 promul- 
gated under the Act (HCAR No. 19123), and no 
hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the 
record, it is hereby found that the applicable stand- 
ards of the Act and the rules thereunder are satis- 
fied and that no adverse findings are necessary ; 

and that it is appropriate in the public interest 

and in the interest of investors and consumers that 
said application, as amended, be granted: 


IT iS ORDERED, pursuant to the applicable pro- 
visions of the Act and rules thereunder, that said 
application, as amended, be, and it hereby is, 
granted effective forthwith, subject to the terms 
and conditions prescribed in Rule 24 promulgated 
under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 


Release No. 19153/September 3, 1975 
In the Matter of 


DELMARVA POWER & LIGHT COMPANY 
Wilmington, Delaware 


(70-5717) 


ORDER APPROVING PROPOSAL TO LEASE 
COAL CARS 


Delmarva Power & Light Company (“Delmarva”), a 
registered holding company, has filed a declaration 
and amendments thereto with this Commission 
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pursuant to Sections 9 and 10 of the Public Utility 
Holding Company Act of 1935 (““Act’’) as appli- 
cable to the following proposed transaction. 


Delmarva proposes to enter into a leveraged-lease 
agreement under which Delmarva will sublease from 
PLM Leasing Company, a subsidiary of Professional 
Lease Management, Inc. (‘PLM’), seventy-seven, 
100 ton open top hopper cars. The cars will be used 
solely by Delmarva to transport coal from various 
mining locations to Delmarva’s Indian River gener- 
ating station. The cars will be operated by the Penn 
Central Transportation Company and maintained 
under an agreement between Delmarva and a sub- 
sidiary of PLM. 


A trust, with Continental Illinois Bank & Trust Co. 
as trustee, will be formed for the purpose of pur- 
chasing the cars from Pullman, Inc. for an approxi- 
mate total cost of $2,200,000. International Paper 
Credit Corporation will provide approximately 37% 
of the total cost of the cars through its purchase of 
the entire equity interest in the trust. The remain- 
ing 63% of the cost will be provided through Lincoln 
National Life Insurance Company’s purchase of the 
Conditional Sale Indebtedness. The trust will lease 
the cars to PLM Leasing, which will sublease such 
cars to Delmarva over a period of 15 years at a ren- 
tal rate to Delmarva approximating $282,000 per 
annum. It is stated that the effective cost to Del- 
marva under this lease is estimated at 10.86% per 
annum. Under the terms of the sublease Delmarva 
retains an option to extend the sublease for two 
periods not to extend beyond January 15, 1997. 

It is stated that the company intends to account 
for this transaction as a rental expense. PLM Leas- 
ing Company will secure the transaction by assign- 
ing its rights under its non-cancellable 15 year net 
sublease agreement with Delmarva. 


It is stated that no State commission and no Fed- 
eral commission, other than this Commission, has 
jurisdiction over the proposed transaction. 


Due notice of the filing of said declaration has been 
given in the manner prescribed in Rule 23 promul- 


gated under the Act (HCAR No. 19120), and no hear- 


ing has been requested of or ordered by the Com- 
mission. Upon the basis of the facts in the record, 

it is hereby found that the applicable standards 

of the Act and the rules thereunder are satisfied and 
that no adverse findings are necessary; and that it 

is appropriate in the public interest and in the inter- 
est of investors and consumers that said declaration, 
as amended, be permitted to become effective: 


IT iS ORDERED, pursuant to the applicable provi- 
sions of the Act and rules thereunder, that said de- 
claration, as amended, be, and it hereby is, permitted 
to become effective forthwith, subject to the terms 
and conditions prescribed in Rule 24 promulgated 
under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 
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George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19154/September 3, 1975 


In the Matter of 


PENNSYLVANIA POWER COMPANY 
1 East Washington Street 
New Castle, Pennsylvania 16103 


(70-5731) 


NOTICE OF PROPOSED ISSUE AND SALE OF FIRST 
MORTGAGE BONDS AT COMPETITIVE BIDDING 
AND ISSUE OF BONDS FOR SINKING FUND PUR- 
POSES 


NOTICE IS HEREBY GIVEN that Pennsylvania 
Power Company (“Pennsylvania’’), an electric utility 
subsidiary of Ohio Edison Company, a registered hold- 
ing company, has filed an application with this Com- 
mission pursuant to the Public Utility Holding Com- 
pany Act of 1935 (“Act’’), designating Section 6(b) 
of the Act and Rule 50 promulgated thereunder as 
applicable to the proposed transactions. All inter- 
ested persons are referred to the application, which 

is summarized below, for a complete statement of the 
proposed transactions. 


Pennsylvania proposes to issue and sell, subject to the 
competitive bidding requirements of Rule 50 under 
the Act, up to $25,000,000 principal amount of 

First Mortgage Bonds (“Bonds”) in one or more series, 
each series to mature in not less than 5 and not more 
than 30 years. Pennsylvania proposes further that it 
will decide on the number of new series of the Bonds 
to be created and the maturity of the Bonds at a sub- 
sequent date and then notify prospective bidders of 
its decision not less than 72 hours prior to the bidding. 
The price of the Bonds, which will be not less than ~ 
100% (unless Pennsylvania shall authorize a lower per- 
centage not less than 99%) but not greater than 
102.75% of the principal amount thereof and accrued 
interest, will be determined by competitive bidding. 
The Bonds will be issued under a Mortgage and Deed 
of Trust dated as of November 1, 1945, between 
Pennsylvania and First National City Bank of New 
York, as trustee, as heretofore supplemented and as 
to be further supplemented by a supplemental in- 
denture to be executed in connection with this issu- 
ance. The terms of the Bonds preclude Pennsylvania 
from redeeming any of the Bonds prior to October 1, 
1980, if such redemption is for the purpose of refund- 
ing the Bonds with proceeds of funds borrowed at a 
lower effective interest cost. 
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Pennsylvania also proposes to issue $1,169,000 princi- 
| amount of First Mortgage Bonds, 3-%% series, due 
} 1982 to the First National City Bank, as trustee, under 
its Indenture dated November 1, 1945, as amended 
and supplemented (particularly by the third Supple- 
mental Indenture dated February 1, 1952) and to surren- 
der such bonds (hereinafter “Sinking Fund Bonds”) to 
the trustee in accordance with the Indenture’s sinking 
fund requirements. The Sinking Fund Bonds are to be 
identical in all respects to those authorized by the 
Commission on February 1, 1974 (HCAR No. 18274). 
The Bonds and the Sinking Fund Bonds will be issued 
against property additions and a portion of the princi- 
pal amount of bonds to be retired November 1, 1975. 





The proceeds realized from the sale of the Bonds will 
be applied to the payment of $9,793,000 principal 
amount of First Mortgage Bonds, 2-7/8% Series due 
November 1, 1975, to repay short-term indebtedness 
(estimated to aggregate $13,700,000 at the time of 

the sale of the Bonds) and to reimburse Pennsylvania’s 
treasury in part for monies expended for the construc- 
tion of new facilities and improvement of existing fa- 
cilities. Pennsylvania proposes to use the Sinking Fund 
Bonds solely to obtain the inclusion in its general funds 
of the sinking fund payments on deposit, and required 
to be made on or before December 1, 1975, with the 
trustee under the sinking fund provisions of the In- 
denture. The cash so acquired by Pennsylvania will be 
applied to its 1975 construction program or to reim- 
burse its treasury in part for monies expended for 

such purpose. 


The fees and expenses to be incurred by Pennsylvania 
in connection with the issuance and sale of the Bonds 
will be filed by amendment. The fees and expenses to 
be incurred by Pennsylvania in connection with the 
issuance of the Sinking Fund Bonds are estimated not 
to exceed $2,250 including approximately $750 in 
legal fees. It is stated that the Pennsylvania Public 
Utility Commission has jurisdiction over the proposed 
transactions and that no other state commission or 
federal commission, other than this Commission, has 
jurisdiction over the proposed transaction. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than September 26, 1975, re- 
quest in writing that a hearing be held on such matter, 
stating the nature of his interest, the reasons for such 
request, and the issues of fact or law raised by said 
application as amended, which he desires to controvert; 
or he may request that he be notified if the Commis- 
sion should order a hearing thereon. Any such request 
should be addressed: Secretary, Securities and Ex- 
change Commission, Washington, D. ©. 20549. A 

copy of such request should be served personally or 

by mail (air mail if the person being served is located 
more than 500 miles from the point of mailing) upon 
the applicant at the above-stated address, and proof 

of service (by affidavit or, in case of an attorney at 

law, by certificate) should be filed with the request. 

At any time after said date, the application as filed, 

Or as it may be amended, may be granted as provided 

in Rule 23 of the General Rules and Regulations 






















promulgated under the Act, or the Commission may 
grant exemption from such rules as provided in Rules 
20(a) and 10€ thereof or take such other action as it 
may deem appropriate. Persons who request a hearing 
or advice as to whether a hearing is ordered will re- 
ceive any notices and orders issued in this matter, in- 
cluding the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19155/September 3, 1975 


Admin. Proc. File No. 3-4392 
In the Matter of 


UTAH POWER & LIGHT COMPANY 
Salt Lake City, Utah 


(70-5303) 
(59-63) 


SUPPLEMENTAL ORDER DECLARING THAT COM- 
PANY HAS CEASED TO BE A HOLDING COMPANY 


Utah Power & Light Company (““Utah”’), a registered 
holding company, has filed a plan (“‘plan’’) and amend- 
ments thereto with this Commission pursuant to Sec- 
tion 11(e) and other applicable provisions of the Public 
Utility Holding Company Act of 1935 (“Act”). Pursu- 
ant to the plan, Utah proposed to divest its ownership 
of the assets of its only public utility subsidiary com- 
pany, the Western Colorado Power Company (‘‘West- 
ern”) by sale of those assets to a group of unaffiliated 
purchasers. A hearing was held by the Commission 
with respect to the plan and by order dated January 30, 
1975 (HCAR No. 18794), this Commission approved 
the plan subject to reservations of jurisdiction, includ- 
ing a reservation of jurisdiction to enter an order pur- 
suant to Section 5(d) of the Act and over fees and 
expenses to be incurred in connection with the pro- 
posed transaction. 


Utah now represents that the proposed transactions 
involving the sale of the Western assets have been 
completed. Utah further states that fees and expen- 
ses incurred in connection with the proposed trans- 
action amounted to $65,700.17 including attorneys’ 
fees of $62,641.25. 


Upon the basis of the facts in the record, it is hereby 
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found that Utah has ceased to be a holding company 
under the Act and that its registration under the Act 
should be terminated. 


IT iS ORDERED that the reservations of jurisdiction 
previously ordered in this proceeding, including the 
reservation of jurisdiction to enter an order pursuant 
to Section 5(d) of the Act and over fees and expenses, 
be, and the same hereby are, released. 


IT 1S FURTHER ORDERED, pursuant to the provisions 
of Section 5(d) of the Act, that it is hereby declared 
that Utah has ceased to be a holding company under 

the Act and that the registration of Utah as a holding 
company shall cease forthwith to be in effect. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19156/September 4, 1975 


In the Matter of 


GEORGIA POWER COMPANY 
Atlanta, Georgia 


(70-5537) 
ORDER RELEASING JURISDICTION 


By order dated August 12, 1975, in this proceeding 
(HCAR No. 19124), Georgia Power Company 
(“Georgia”), an electric utility subsidiary company 
of The Southern Company, a registered holding com- 
pany, a registered holding company, was authorized 
to conduct certain transactions relating to the fi- 
nancing of pollution control facilities. In said order 
of August 12, 1975, jurisdiction was reserved with 
respect to (i) the semi-annual installment payment 
obligations to be undertaken by Georgia pursuant 
to Agreements with the Development Authorities 
of five Georgia counties and (ii) the interest rate to 
be borne by Georgia's Collateral Bonds, insofar as 
the foregoing matters are affected by the effective 
interest rate or rates of the Revenue Bonds to be 
sold by the Authorities. 


Georgia has filed an amendment in this proceeding 
informing the Commission that the Development 
Authorities of Bartow County, Bibb County, Cobb 
County, Coweta County, and Dougherty County, 
Georgia, have entered into arrangements with a 
group of underwriters for the sale of $30,000,000 
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principal amount of their pollution control revenue 
bonds maturing September 1, 2005, in the respective 
amounts of $6,225,000, $3,200,000, $8,330,000, 
$10,125,000, and $2,120,000 and that such arrange- 
ments provide for an interest rate of 9% per annum 
and result in an effective interest cost to the Author- 
ities of 9.29% per annum. 


Upon the basis of the facts in the record, amended 
as above indicated, it is hereby found that the appli- 
cable standards of the Act and the rules thereunder 
are satisfied and that no adverse findings are neces- 
sary; and that it is appropriate in the public,interest 
and in the interest of investors and consumers that 
the jurisdiction heretofore reserved with respect to 
Georgia’s payment obligations and interest rates as 
affected by the Authorities’ Revenue Bonds be re- 
leased: 


IT IS ORDERED that said jurisdiction heretofore re- 
served be, and the same hereby is, released. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 8906/August 28, 1975 


In the Matter of 


MUTUAL BENEFIT GROWTH FUND 
520 Broad Street 
Newark, New Jersey 07101 


(811-2101) 


NOTICE OF APPLICATION PURSUANT TO SECTION 
8(f) OF THE ACT FOR AN ORDER DECLARING 
THAT APPLICANT HAS CEASED TO BE AN INVEST- 
MENT COMPANY 


NOTICE IS HEREBY G!VEN that Mutual Benefit 
Growth Fund (“Applicant’’), registered under the 
Investment Company Act of 1940 (“Act’’) as an 
open-end, diversified management investment com- 
pany, filed an application on July 22, 1975 pursuant 
to Section 8(f) of the Act for an order of the Com- 
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mission declaring that Applicant has ceased to be an 
investment company as defined in the Act and that its 
registration as an investment company has ceased to 
be in effect. All interested persons are referred to the 
application on file with the Commission for a state- 
ment of the representations contained therein which 
are summarized below. 


Applicant was incorporated under the laws of the 
State of Delaware on August 4, 1970 and registered 
under the Act on August 14, 1970. 


Applicant entered into an Agreement and Plan of 
Reorganization with Mutual Benefit Fund (““Bene- 
fit”), a registered open-end diversified management 
investment company, pursuant to which Applicant 
transferred to Benefit substantially all of its assets 

in exchange for shares of Benefit common stock to be 
credited to the shareholders of Applicant. These trans- 
actions were approved by the shareholders of Appli- 
cant and of Benefit and were consummated on April 
18, 1975. Applicant has filed a Certificate of Dissolu- 
tion with the Secretary of State of Delaware and has 
applied to terminate the registration of its shares 

with the appropriate state securities departments. 
Applicant no longer conducts the business of an invest- 
ment company for which it was organized but rather 
intends that its existence shall be terminated subject 
to final settlement of its affairs pursuant to the Gen- 
eral Corporation Law of Delaware. 


Applicant transferred to Benefit all of its assets ex- 

cept the sum of $9,860, representing a reserve estab- 

lished for the payment of expenses in carrying out 
its obligations under the Agreement and Plan of 
Rerorganization. After the payment of these expen- 
ses, $1,046 remained, which amount was transferred 
to Benefit. 


Section 8(f) of the Act provides, in pertinent part, 

that whenever the Commission, upon application, finds 
that a registered investment company has ceased to 

be an investment company, it shall so declare by order, 
and upon the taking effect of such order the registra- 
tion of such company shall cease to be in effect. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than September 25, 1975, at 
5:30 p.m., submit to the Commission in writing a 
request for a hearing on the matter accompanied 
by a statement as to the nature of his interest, the rea- 
son for such request, and the issues, if any, of fact or 
law proposed to be controverted, or he may request 
that he be notified if the Commission shall order a 
hearing thereon. Any such communication should 
be addressed: Secretary, Securities and Exchange 
Commission, Washington, D. ©. 20549. A copy of 
such request shall be served personally or by mail 
(air mail if the person being served is located more 
than 500 miles from the point of mailing) upon Ap- 
plicant at the address stated above. Proof of such 

@, etvice (by affidavit, or in case of an attorney-at-iaw, 
4 by certificate) shall be filed contemporaneously with 
the request. As provided by Rule 0-5 of the Rules 
and Regulations promulgated under the Act, an 














order disposing of the application will be issued as of 
course following September 25, 1975, unless the Com- 
mission thereafter orders a hearing upon request or 
upon the Commission’s own motion. Persons who 
request a hearing, or advice as to whether a hearing 

is ordered will receive any notices and orders issued 

in this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Investment 
Management Regulation, pursuant to delegated 
authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 8907/August 28, 1975 


In the Matter of 


THE ONE HUNDRED FUND, INC. 
and 


FLEMING BERGER FUND, INC. 
899 Logan Street 
Denver, Colorado 80203 


(812-3832) 


NOTICE OF APPLICATION PURSUANT TO SECTION 
17(b) OF THE ACT FOR AN ORDER EXEMPTING 

A PROPOSED TRANSACTION FROM SECTION 17(a) 
OF THE ACT 


NOTICE IS HEREBY GIVEN that The One Hundred 
Fund, Inc. (“One Hundred”) and Fleming Berger 
Fund, Inc. (“Fleming Berger’) (collectively referred 
to as “Applicants”’), registered under the Investment 
Company Act of 1940 (“Act’’) as open-end manage- 
ment investment companies of the diversified and 
nondiversified types, respectively, filed an applica- 
tion on July 7, 1975 and an amendment thereto on 
August 21, 1975, pursuant to Section 17(b) of the 
Act for an order of the Commission exempting from 
the provisions of Section 17(a) of the Act the pro- 
posed sale by Fleming Berger of substantially all its 
assets to One Hundred pursuant to an Agreement 
and Plan of Reorganization (“Agreement”). All inter- 
ested persons are referred to the application on file 
with the Commission for a statement of matters con- 
tained therein, which are summarized below. 


On March 31, 1975, total net assets of One Hundred 
amounted to $13,770,507, or $6.60 per share out- 
standing. Fleming Berger, as of April 30, 1975, had 
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total net assets of $2,280,097 and a net asset value of 
$7.11 per share. The investment objective of One 
Hundred is long-term capital growth through invest- 
ment, primarily, in common stocks of established 
companies. The investment objective of Fleming 
Berger is to seek capital appreciation. Fleming Ber- 
ger does not currently offer its shares to the public, 
while One Hundred offers its shares at net asset 

value without sales charge. 


Berger Associates, !nc. (“Adviser”) is the investment 
adviser of One Hundred. The investment advisory fee 
payable by One Hundred is at the annual rate of 3/4 
of 1% of the first $50,000,000 of the average daily 
net asset value. The fee is reduced for assets exceed- 
ing such amount. The application states that One 
Hundred will be reimbursed by the Adviser in any 
fiscal year when the total cost of normal operating 
expenses exceeds 2% of the first $10,000,000, 1-1/2% 
of the next $20,000,000 and 1% of the balance of the 
average net asset value of One Hundred for that year. 


Effective March 27, 1975, the sale of in excess of 
40% of the outstanding voting securities of the Advis- 
er to Mr. William M. B. Berger effected an assignment 
of the Adviser’s contract with Fleming Berger, and 
consequently, its termination. The application states 
that on April 1, 1975, Fleming Berger entered into 
an agreement with the Adviser pursuant to which 

the Adviser agreed to provide Fleming Berger with 
investment advisory services without a fee upon terms 
otherwise essentially identical to the previous con- 
tract. Under this interim arrangement the Adviser 
must reimburse Fleming Berger for its expenses in 
any fiscal year which are in excess of 1-1/2% of the 
first $30,000,000 and 1% of any excess over $30,- 
000,000 of the average of the daily net asset value 

of Fleming Berger. This interim arrangement will 
terminate if the proposed sale of assets is approved 
by the Fleming Berger shareholders at their Sep- 
tember 1975 Special Meeting and such sale is con- 
summated. 


Due to common officers and the common Adviser, 
Applicants may be deemed to be under common 
control and, thus, affiliated persons of each other 
within the meaning of Section 2(a)(3) of the Act. 
Section 17(a) of the Act, in pertinent part, provides 
that it shall be unlawful for an affiliated person of a 
registered investment company knowingly to sell to 
or purchase from such registered investment com- 
pany any security or other property. Section 17(b) 
of the Act provides that the Commission upon appli- 
cation, may exempt a proposed transaction from the 
provisions of Section 17(a) if evidence establishes that 
the terms of the proposed transaction, including the 
consideration to be paid or received, are reasonable 
and fair, do not involve overreaching on the part of 
any person concerned with the proposed transaction 
and are consistent with the policy of each registered 
investment company concerned and with the gen- 
eral purposes of the Act. 


Under the terms of the Agreement the sale in the form 
of an exchange will be based upon the net asset value 
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of Fleming Berger and the net asset value per share 
of One Hundred as of the closing date provided in 
the Agreement. The number of shares of common 
stock of One Hundred to be transferred to Fleming 
Berger will be computed by dividing the net asset 
value of Fleming Berger by the net asset value per 
share of One Hundred, in each case as of the close 

of trading on the New York Stock Exchange on the 
closing date. Following the closing date Fleming 
Berger will liquidate and distribute pro-rata to its 
stockholders of record the shares of One Hundred’s 
common stock received by Fleming Berger. Each 
Applicant will, to the extent earned or realized in 
material amounts prior to the closing date, distribute 
to its respective shareholders substantially all undis- 
tributed net investment income and net capital gains 
realized since the close of their fiscal years in excess 
of any applicable loss carryforwards. 


In the computation of each Applicant's net asset 
value, no adjustment will be made to compensate 
for any potential tax impact on their respective 
shareholders which may result from differences be- 
tween the Applicants in the percentage of each 
Applicant's realized or unrealized capital gains or 
losses to its net asset value and in the amount of 
each Applicant's tax loss carryforward. As of Sep- 
tember 30, 1974, One Hundred had a Federal cap- 
ital loss carryforward of approximately $22,213,000 
and, as of April 30, 1975, Fleming Berger had a Fed- 
eral capital loss carryforward of approximately 
$4,162,000. As of August 11, 1975 One Hundred 
had Federal net unrealized appreciation of approxi- 
mately $250,000, and Fleming Berger had Federal 
net unrealized appreciation of approximately $45,- 
000. Applicants assert that it is not appropriate to 
implement a tax adjustment formula with respect 

to the foregoing differences because there is no as- 
surance that capital gains will be realized against 
which the capital loss carryforwards may be offset 
or that the unrealized appreciation will ultimately 
be realized. Furthermore, the amount of any ad- 
vantage or disadvantage to a particular shareholder 
receiving shares in a reorganization is dependent 
upon a variety of factors peculiar to the shareholder, 
among which are his individual capital gains rate, his 
individual cost basis, the time at ‘which his shares are 
ultimately repurchased or redeemed, and the invest- 
ment company’s pattern of realization and distribu- 
tion of capital gains between the date of the reor- 
ganization and the date of the ultimate repurchase 
or redemption of his shares. 


The aggregate expenses of the Applicants in effecting 
the reorganization are estimated at $22,000. One 
Hundred and Fleming Berger will each bear that 
portion of such expenses incurred by it, except that 
One Hundred and Fleming Berger shall each pay one-half 
of the printing expenses in excess of an amount equal 
to the printing expenses of Fleming Berger for its 1973 
meeting of shareholders, which amount shall be paid 
by Fleming Berger. This arrangement applies whether 
or not the Agreement is consummated. Adviser has, 
however, agreed to pay certain of Fleming Berger’s 
reorganization expenses, as set forth in the application. 
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Applicants submit that the terms of the proposed 

ansaction are reasonable and fair to all parties, 

not involve overreaching and that the transac- 

tion is consistent with the investment policies of 
each Applicant and with the policies of the Act. 
No brokerage commission or other fees will result 
from the proposed transaction and in the opinion 
of the management cf both Applicants, their 
combination will result in certain economies, par- 
ticularly with regard to expenses of director and 
shareholder meetings, fees of attorneys, auditors 
and custodians, expenses of preparation of share- 
holder reports, franchise taxes and possible broker- 
age commissions. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than September 22, 1975, at 
5:30 p.m., submit to the Commission in writing a 
request for a hearing on the matter accompanied by 
astatement as to the nature of his interest, the rea- 
sons for such request, and the issues, if any, of fact 
or law proposed to be controverted, or he may re- 
quest that he be notified if the Commission shall 
order a hearing thereon. Any such communication 
should be addressed: Secretary, Securities and Ex- 
change Commission, Washington, D. C. 20549. A copy 
of such request shall be served personally or by mail 
(air mail if the person being served is located more 
than 500 miles from the point of mailing) upon Ap- 
plicants at the address stated above. Proof of such 
service (by affidavit or, in the case of an attorney at 


ith the request. As provided by Rule 0-5 of the 
Rules and Regulations promulgated under the Act, 
an order disposing of the application will be issued 
as of course following said date, unless the Commis- 
sion thereafter orders a hearing upon request or 
upon the Commission’s own motion. Persons who 
request a hearing, or advice as to whether a hearing 
is ordered, will receive any notices and orders issued 
in this matter, including the date of the hearing (if 
ordered), and any postponements thereof. 


1] w, by certificate) shall be filed contemporaneously 


For the Commission, by the Division of Investment 
Management Regulation, pursuant to delegated auth- 
ority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 8908/August 28, 1975 


In the Matter of 


—_ FUND, INC. 
THE KNICKERBOCKER FUND 








245 Park Avenue 
New York, New York 10017 


(812-3826) 


NOTICE OF APPLICATION PURSUANT TO SECTION 
17(b) OF THE ACT FOR AN ORDER EXEMPTING A 
PROPOSED TRANSACTION FROM SECTION 17(a) 
OF THE ACT 


NOTICE IS HEREBY GIVEN that Liberty Fund, Inc. 
(“Liberty”) and The Knickerbocker Fund (“Knicker- 
bocker”) (collectively referred to as “Applicants”’), 
open-end, diversified management investment com- 
Panies registered under the Investment Company Act 
of 1940 (“Act”’), filed an application on June 30, 
1975, and an amendment thereto on August 20, 1975 
pursuant to Section 17(b) of the Act for an order of 
the Commission exempting from the provisions of 
Section 17(a) of the Act the proposed sale by Knicker- 
bocker of substantially all of its assets to Liberty. All 
interested persons are referred to the application on 
file with the Commission for a statement of the 
matters contained therein, which are summarized be- 
low. 


Liberty was incorporated in Maryland on January 11, 
1956 and is authorized to issue one class of shares. It 
had 1,978,002 shares of common stock outstanding 
and total assets of $7,679,682 as of May 30, 1975. 
Knickerbocker was organized as a common law trust 
under the laws of the State of New York on August 
17, 1938 and all of its shares are of the same class. 
On June 1, 1975 Knickerbocker had 1,521,900 
shares outstanding and total assets of $8,165,750. 
Since CNA Management Corporation (““Management”’) 
is the investment adviser and distributor of the shares 
of both applicants and certain members of the Board 
of Managers of Knickerbocker are also directors of 
Liberty, each applicant might be deemed to be an 
“affiliated person” of the other within the meaning 
of the definition set forth in Section 2(a)(3) of the 
Act. 


The application states that the Funds have entered 
into an agreement and plan of reorganization (“Plan’’) 
under which substantially all of the assets and liabili- 
ties of Knickerbocker are to be purchased by Liberty 
in exchange for shares of Liberty at net asset value as 
of the “closing date” as defined in the Plan. There- 
upon, the Liberty shares will be distributed pro-rata 
to Knickerbocker’s shareholders in liquidation of 
Knickerbocker. Following such distribution and the 
payment of any remaining obligations of Knicker- 
bocker, Knickerbocker will be dissolved. Liberty has 
covenanted to call a shareholders meeting to con- 
sider, among other matters, an amendment to Liberty’s 
Articles of Incorporation changing its name to “The 
Knickerbocker Fund, Inc.” 


The adoption of the Plan requires the affirmative vote 


of at least a majority of the outstanding voting secur- 
ities of each of the Applicants. Since the shareowners 
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of Liberty wili be asked to vote on certain important 
matters concerning Liberty—namely the adoption of a 
new investment advisory agreement, and election to 
Liberty’s Board of Directors of three members of 
Knickerbocker’s Board of Managers—at the same time 
they will be asked to vote on the plan of reorganiza- 
tion, and since proxies will be solicited from share- 
owners of Knickerbocker in connection with the Plan 
prior to the vote by the shareowners of Liberty, the 
merger will be conditioned on the shareowners of Lib- 
erty adopting these proposed changes. 


The proposed merger is also contingent upon the re- 
ceipt of a ruling from the Internal Revenue Service, 
or in lieu thereof, an opinion of counsel, to the 
effect that the Plan will constitute a tax free reor- 
ganization. 


Each fund, immediately preceding the merger, will 
distribute all of its net realized capital gains in excess 
of any applicable loss carryforwards and substantially 
all of its net investment income realized since the 
close of its last fiscal year. 


As of March 31, 1975 Liberty had capital loss carry- 
forwards of approximately $6,033,000, expiring 
$930,000 in 1976, $2,832,000 in 1979 and $2,271,- 
000 in 1980. Knickerbocker, at March 31, 1975 

had no such capital loss carryforwards. No adjust- 
ments in the aggregate net asset values of Liberty 

or Knickerbocker will be made to compensate share- 
holders for any potential Federal income tax impact 
which may result from the differences between Lib- 
erty and Knickerbocker in their capital loss carry- 
forwards. Applicants assert that there is no assur- 
ance that capital gains will be realized against which 
the capital loss carryforwards may be offset or that 
the unrealized depreciation or unrealized apprecia- 
tion appearing on the books of the Applicants will 
ultimately be realized. !n addition, it is asserted that 
no adjustment is being made because the advantage or 
disadvantage to a shareholder resulting from the re- 
organization is dependent on a variety of factors pecu- 
liar to the particular shareholder such as the individual's 
Capital gains tax rate, cost basis, the time shares were 
purchased and redeemed and other factors. 


Applicants assert that the proposed transaction is con- 
sistent with the investment policies of each of the 
funds. The primary investment objective of Liberty 

is obtaining liberal income consistent with reasonable 
safety of capital. As a secondary objective, Liberty 
also selects investments with a view to capital growth. 
The investment objective of Knickerbocker is to pro- 
vide shareholders with an opportunity to participate 
in a professionally managed portfolio selected for 
long term growth with current income an important 
consideration. The investment policies through which 
Applicants seek to implement their respective objec- 
tives, although differing in some regards, are basically 
consistent. Further, both Applicants have similar re- 
strictions which cannot be changed without the ap- 
proval of a majority of the outstanding voting secur- 
ities of each of the Applicants. 
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Section 17(a) of the Act, in pertinent part, provides 
that it shall be unlawful for any affiliated person of 

a registered investment company knowingly to sell 
to or purchase from such registered investment com- 
pany any security or other property. Section 17(b) 
of the Act provides that the Commission, upon appli- 
cation, may exempt a proposed transaction from 

the provisions of Section 17(a) if evidence establishes 
that the terms of the proposed transaction, including 
the consideration to be paid and received, are reason- 
able and fair and do not involve overreaching on the 
part of any person concerned and the proposed trans- 
action is consistent with the policy of each registered 
investment company concerned and with the general 
purposes of the Act. 


Applicants assert that the terms of the proposed 
transaction are reasonable and fair and do not involve 
overreaching on the part of any person concerned. Ap- 
plicants believe that the consummation of the pro- 
posed reorganization will result in certain economies 
of operation through the reduction of certain expen- 
ses, such as auditing fees, filing fees, custodian fees 
and the expenses of preparation of proxy statements 
and shareholder reports. The aggregate expenses of 
consummating the reorganization of Liberty and 
Knickerbocker are estimated to be $30,000. Under 
the agreement, such expenses are the obligation of 
Liberty and Knickerbocker in proportion to their 
respective net asset values as of June 30, 1975 
whether or not the reorganization is carried out. 
Finally, as a registered investment company, Liberty 
will be required to continue to comply with ail appli- 
cable provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than September 22, 1975, at 
5:30 p.m., submit to the Commission in writing a 
request for a hearing on the matter accompanied 

by a statement as to the nature of his interest, the 
reasons for such request, and the issues, if any, of 
fact or law proposed to be controverted, or he may 
request that he be notified if the Commission shall 
order a hearing thereon. Any such communication 
should be addressed to: Secretary, Securities and 
Exchange Commission, Washington, D. C. 20549. 

A copy of such request shall be served personally or 
by mail (air mail if the person being served is located 
more than 500 miles from the point of mailing) upon 
the Applicants at the address stated above. Proof of 
such service (by affidavit or, in the case of an attor- 
ney at law, by certificate) shall be filed contempor- 
aneously with the request. As provided by Rule 0-5 
of the Rules and Regulations promulgated under the 
Act, an order disposing of the application will be 
issued as of course following said date unless the 
Commission thereafter orders a hearing upon request 
or upon the Commission’s own motion. Persons who 
request a hearing, or advice as to whether a hearing 
is ordered, will receive any notices and orders issued 
in this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Investment 


( 
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Management Regulation, pursuant to delegated auth- 
er 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 8909/August 28, 1975 


In the Matter of 


DOUGLAS CAMPBELL, JR. 
CAMPBELL ASSET MANAGEMENT 
COMPANY 


and 


CAMPBELL ADVISORS, INC. 
522 Fifth Avenue 
New York, New York 10036 


(812-3815) 


(NOTICE OF APPLICATION PURSUANT TO SECTION 
c) FOR EXEMPTION FORM SECTION 9(a) OF THE 
ACT 


NOTICE IS HEREBY GIVEN that Douglas Campbell, 
Jr. (“Cam pell’’), Campbell Asset Management Com- 
pany (“Campbell Asset’) and Campbell Advisors, Inc. 
(“Campbell Advisors”) (“Applicants”), have filed an 
application and amendment thereto pursuant to Sec- 
tion 9(c) of the Investment Company Act of 1940 
(“Act”), for an order of the Commission exempting 
Applicants from the provisions of Section (a) of the 
Act insofar as any ineligibility to serve or act in the 
capacities enumerated in Section 9(a) of the Act 
arises out of an injunction entered in connection with 
an action entitled Securities and Exchange Commis- 
sion v. Bausch & Lomb, Inc., et al. (United States 
District Court for the Southern District of New York) 
(the “Action”). All interested persons are referred 

to the application and amendment on file with the 
Commission for a statement of the representations 
therein. 


Campbell is the majority stockholder, President and 
Chief Executive Officer and a director of Campbell 
Advisors, a registered investment adviser pursuant 
to Section 203(c) of the Investment Advisers Act 
of 1940, and formerly conducted a business as an 
unregistered private investment adviser by means of 
a sole proprietorship under the assumed name of 

: Campbell Asset. 


‘~~ The Action arose out of the sale by Campbell and 
Campbell Asset of common stock of Bausch & Lomb, 





Inc. The complaint in the Action alleges the improper 
use by Campbell and Campbell Asset of material non- 
public information in connection with transactions in 
the securities of Bausch & Lomb, Inc. in violation of 
Section 10(b) of the Securities Exchange Act of 1934 
and Rule 10b-5 thereunder. 


On March 7, 1975, a final judgment of permanent 
injunction against Campbell and Campbell Asset was 
entered upon the consent of the Securities and Ex- 
change Commission and Campbel! and Campbell 
Asset. The judgment enjoined Campbell and Campbell 
Asset, directly or indirectly by use of any means or 
instruments of transportation or communication in 
interstate commerce or of the mails, from purchasing 
or selling or recommending the purchase or sale of 
the common stock of Bausch & Lomb, Inc. in viola- 
tion of Section 10(b) of the Securities Exchange Act 
of 1934 and Rule 10b-5 thereunder. The judgment 
further ordered Campbell and Campbell Asset to 
adopt and implement a written statement of pro- 
cedures concerning the receipt of material inside, 
non-public corporate information with respect to 
Bausch & Lomb, Inc. or any other securities. 


Section 9(a)(2) of the Act makes it unlawful for any 
person who, by reason of any misconduct, is perma- 
nently or temporarily enjoined by order, judgment, 
or decree or any court of competent jurisdiction 
from engaging in or continuing any conduct or prac- 
tice in connection with the purchase or sale of any 
security, to serve or act in the capacity of officer, 
director, member of an advisory board, investment 
adviser, or depositor of any registered investment 
company, or principal underwriter for any regis- 
tered open-end company. Section 9(a)(3) makes it 
unlawful for a company any affiliated person of 
which is ineligible by reason of Section 9(a)(2) to 
serve or act in the foregoing capacities. 


Campbell represents that he was formerly a direc- 
tor of Smith Barney Equity Fund, Inc. and Smith 
Barney Income and Growth Fund, Inc., which are 
registered investment companies and it is antici- 
pated that he will rejoin the board of directors of 
these companies upon the Commission entering 
an order exempting Campbell from the provisions 
of Section 9(a) of the Investment Company Act 
of, 1940. 


Section 9(c) of the Act provides that any person who 
is ineligible by reason of subsection (a) to serve or 
act in the capacities enumerated therein may file 
with the Commission an application for an exemp- 
tion from the provisions of that subsection and 
further provides that the Commission shall by 

order gfant such application, either uncondition- 

ally or on an appropriate temporary or other con- 
ditional basis, if it is established that the prohibi- 
tions of subsection (a), as applied to such person, 

are unduly or disproportionately severe or that the 
conduct of such person has been such as not to make 
it against the public interest or protection of in- 
vestors to grant such application. 
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Except for the action which resulted in the Consent 
Decree of March 7, 1975, Campbell and Campbell 
Asset have never previously been the subject of an 
injunctive action initiated by the Commission (Camp- 
bell Advisors, has never been the subject of any such 
injunctive action). : 


Applicants submit that for the following reasons: 


(i) the limited nature of the matters covered 
by Consent Decree in relation to the matters 
specified in Section 9(a)(2) of the Act and 
the purposes of Section 9(a) of the Act; 


(ii) the fact that the allegations of the Com- 
mission’s complaint in the Action involved 
novel questions of law concerning the re- 
ceipt and use of investment recommendations 
and other information disseminated by securi- 
ties analysts when such recommendation and 
information is allegedly formulated in part 

on the basis of material non-public informa- 
tion with respect to which no precedent ex- 
isted; 


(iii) the fact that the Consent Decree was en- 
tered with the consent of Campbell and Camp- 
bell Asset for the purposes of the Action only, 
without admitting or denying the material allega- 
tions of the complaint and without consenting to 
the adjudication of any wrongdoing or liability; 
and 


(iv) the fact that Campbell and Campbell 
Asset have participated with the Commission 
in formulating a written statement of pro- 
cedures with respect to their activities and the 
activities of Campbell Advisors as an invest- 
ment advisor concerning the receipt of ma- 
terial non-public corporate information with 
respect to the securities of Bausch & Lomb, 
Inc. or any other securities which is in the 
form annexed to a document filed with the 
Court and that Campbell through Campbell 
Advisors has agreed to implement such state- 
ment of procedures; 


the prohibitions of Section 9(a) of the Act, if appli- 
cable by reason of the above-mentioned final judg- 
ment, would be unduly and disproportionately severe 
if applied to Applicants and asserts that it is con- 
sistent with the public interest and the protection 

of investors and the purposes fairly intended by 

the policy and provisions of Section 9 of the Act 

for the Commission to enter an order granting 

this application for an exemption from the pro- 
visions of Section 9(a) of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than September 22, 1975, at 
5:30 p.m., submit to the Commission in writing a 
request for a hearing on the matter accompanied 
by a statement as to the nature of his interest, the 
reason for such request and the issues of fact or 
law proposed to be controverted, or he may re- 
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quest that he be notified if the Commission should 
order a hearing thereon. Any such communication 
should be addressed: Secretary, Securities and Ex- 
change Commission, Washington, D. C. 20549. A 
copy of such request shall be served personally or 
by mail (air mail if the person being served is !o- 
cated more than 500 miles from the point of mail- 
ing) upon Applicants at the address stated above. 
Proof of such service (by affidavit or in case of an 
attorney at law by certificate) shall be filed con- 
temporaneously with the request. At any time 
after said date, as provided by Rule 0-5 of the 
Rules and Regulations promulgated under the Act, 
an order disposing of the application herein may 
be issued by the Commission upon the basis of the 
information stated in said application, unless an 
order for hearing upon said application shall be 
issued upon request or upon the Commission’s own 
motion. Persons who request a hearing or advice 
as to whether a hearing is ordered, will receive no- 
tice of further developments in this matter, includ- 
ing the date of the hearing (if ordered) and any 
postponements thereof. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 8910/August 28, 1975 


In the Matter of 


SCHUSTER FUND, INC. 
KNICKERBOCKER GROWTH FUND, INC. 
245 Park Avenue 

New York, New York 10017 


(812-3836) 


NOTICE OF APPLICATION PURSUANT TO SECTION 
17(b) OF THE ACT FOR AN ORDER EXEMPTING A 
PROPOSED TRANSACTION FROM SECTION 17(a) 
OF THE ACT 


NOTICE IS HEREBY GIVEN that Schuster Fund, Inc. 
(“Schuster”) and Knickerbocker Growth Fund, Inc. 
(“Knickerbocker’’) (sometimes collectively referred 

to as Applicants”), open-end, diversified management 
investment companies registered under the Investment 
Company Act of 1940 (the “Act*’), filed an applica- 
tion on July 3, 1975, and an amendment thereto on 
August 20, 1975, pursuant to Section 17(b) of the 
Act for an order of the Commission exempting from 
the provisions of Section 17(a) of the Act the pro- 
posed sale by Knickerbocker of substantially all of 








@' 











¢! 





to the application on file with the Commission 
for a statement of the matters contained therein, 
which are summarized below. 


s its assets to Schuster. All interested persons are refer- 


Schuster was incorporated in Maryland in April 1967 
and is authorized to issue one class of shares. !t had 
1,664,838 shares outstanding and net assets of 
$11,102,903 as of June 2, 1975. Knickerbocker was 
incorporated on May 22, 1953 under the laws of the 
State of Delaware and is authorized to issue 4,999,000 
shares of Special stock and 1,000 shares of common 
stock. On June 2, 1975, Knickerbocker had outstand- 
ing 955,336 shares of Special stock and total net as- 
sets of $5,423,339. There are no shares of common 
stock outstanding. Since CNA Management Corpora- 
tion (“Management”) is the investment adviser and 
distributor of the shares of both applicants and certain 
members of the Board of Directors of Schuster are 
also directors of Knickerbocker, each applicant might 
be deemed to be an “affiliated person” of the other 
within the meaning of the definition set forth in Sec- 
tion 2(a)(3) of the Act. 


The application states that the Funds have entered 
into an agreement and Plan of Reorganization (“‘Plan’’) 
under which substantially all of the assets and liabili- 
ties of Knickerbocker are to be transferred to Schuster 
in exchange for shares of Schuster Capital stock. The 
number of shares of Capital stock of Schuster to be 
transferred to Knickerbocker will be computed by 
(Privicing the net asset value of Knickerbocker by the 
net asset value per share of Schuster, in each case as 
of the close of trading on the New York Stock Ex- 
change on the Closing Date as defined in the Agree- 
ment. Thereupon, the Schuster shares will be dis- 
tributed pro rata to Knickerbocker’s shareholders 
in liquidation of Knickerbocker. Following such 
distribution and the payment of any remaining ob- 
ligations of Knickerbocker, Knickerbocker will be 
dissolved. Schuster has covenanted to call a share- 
holders meeting to consider, among other matters, 
an amendment to Schuster’s Articles of Incorpora- 
tion changing its name to CNA Growth Fund, Inc. 


The adoption of the Plan requires the affirmative 
vote of at least a majority of the outstanding voting 
securities of each of the Applicants. Since the share- 
owners of Schuster will be asked to vote on certain 
important matters concerning Schuster - namely the 
adoption of a new investment advisory agreement, 
and election to Schuster’s Board of Directors of 
several of Knickerbocker’s directors - at the same 
time they will be asked to vote on the plan of reor- 
ganization, and since proxies will be solicited from 
shareowners of Knickerbocker in connection with 
the plan prior to the vote by the shareowners of 
Schuster, the merger will be conditioned on the 
shareowners of Schuster adopting these proposed 
changes. 


/ The proposed merger is also contingent upon the 
‘@ receipt of a ruling from the Internal Revenue Ser- 
vice, or in lieu thereof, an opinion of counsel, to 
the effect that the plan will constitute a tax free 


reorganization. 


Each fund, immediately preceding the merger, will 
distribute all of its net realized capital gains in excess 
of any applicable loss carryforwards and substantially 
all of its net investment income realized since the 
close of its last fiscal year. 


As of March 31, 1975, Schuster had a capital loss 
carryforward of approximately $7,972,000, expir- 

ing $1,191,000 in 1976, $65,000 in 1978, $4,014,000 
in 1979, and $2,702,000 in 1980. At March 31, 1975 
Knickerbocker had a capital loss carryforward of ap- 
proximately $1,822,724, expiring $1,531,474 in 
1978 and $291,250 in 1979. No adjustments in the 
aggregate net asset values of Schuster or Knickerbocker 
will be made to corporate shareholders for any poten- 
tial Federal income tax impact which may result from 
the differences between Schuster and Knickerbocker 
in their capital loss carryforwards. Applicants assert 
that there is no assurance that capital gains will be 
realized against which the capita! loss carryforwards 
may be offset or that the unrealized depreciation or 
unrealized appreciation appearing on the books of 
the Applicants will ultimately be realized. In addi- 
tion, it is asserted that no adjustment is being made 
because the advantage or disadvantage to a sharehold- 
er resulting from the reorganization is dependent on 
a variety of factors peculiar to the particular share- 
holder such as the individual's capital gains tax rate, 
cost basis, the time shares were purchased or redeem- 
ed and other factors. 


Applicants assert that the proposed transaction is 
consistent with the investment policies of each of 
the funds. The primary investment objective of 
Schuster is to seek appreciation of capital through 
professional management, with some short term 
trading. The investment objective of Knickerbocker 
is long-term appreciation of investors’ capital. The 
investment policies through which the Applicants 
seek to implement their respective objectives, 
though differing in some regards, are basically 
consistent. Further, both Applicants have similar 
investment restrictions which cannot be changed 
without the approval of a majority of the outstand- 
ing voting securities of each of the Applicants. 


Section 17(a) of the Act, in pertinent part, provides 
that it shall be unlawful for any affiliated person of 
a registered investment company knowingly to sell 
to or purchase from such registered investment com- 
pany any security or other property. Section 17(b) 
of the Act provides that the Commission, upon ap- 
plication, may exempt a proposed transaction from 
the provisions of Section 17(a) if evidence estab- 
lishes that the terms of the proposed transaction, 
including the consideration to be paid or received, 
are reasonable and fair and do not involve overreach- 
ing on the part of any person concerned and the 
proposed transaction is consistent with the policy 
of each registered investment company concerned 
and with the general purposes of the Act. 


Applicants assert that the terms of the proposed 
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transaction are reasonable and fair and do not involve 
overreaching on the part of any person concerned. 
Applicants believe that the consummation of the pro- 
posed reorganization will result in certain economies 
of operation through the reduction of certain expen- 
ses, such as auditing fees, filing fees, custodial fees 
and the expenses of preparation of proxy statements 
and shareholder reports. The aggregate expenses of 
consummating the reorganization of Schuster and 
Knickerbocker are estimated to be $25,000. Under 
the agreement, such expenses are the obligation of 
Schuster and Knickerbocker in proportion to their 
respective net asset values as of June 30, 1975, 
whether or not the reorganization is carried out. 
Finally, as a registered investment company, Schus- 
ter will be required to continue to comply with all 
applicable provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than September 22, 1975, at 
5:30 p.m., submit to the Commission in writing a 
request for a hearing on the matter accompanied by 
a statement as to the nature of his interest, the rea- 
sons for such request, and the issues, if any, of fact 
or law proposed to be controverted, or he may re- 
quest that he be notified if the Commission shall 
order a hearing thereon. Any such communication 
should be addressed to: Secretary, Securities and 
Exchange Commission, Washington, D. C. 20549. 
A ccopy of such request shall be served personally or 
by mail (air mail if the person being served is lo- 
cated more than 500 miles from the point of mail- 
ing) upon the Applicants at the address stated above. 
Proof of such service (by affidavit or, in the case of 
an attorney at law, by certificate) shall be filed con- 
temporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulation promulgated 
under the Act, an order disposing of the applica- 
tion will be issued as of course following said date, 
unless the Commission thereafter orders a hearing 
upon request or upon the Commission’s own mo- 
tion. Persons who request a hearing, or advice as 

to whether a hearing is ordered, will receive any 
notices and orders issued in this matter, including 
the date of the hearing (if ordered) and any post- 
ponements thereof. 


For the Commission, by the Division of Investment 
Management Regulation, pursuant to delegated auth- 
ority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 8911/August 28, 1975 


In the Matter of 


802/SEC DOCKET 


PACIFIC STANDARD FUND, INC. 
Federated Investors Building 

421 Seventh Avenue 

Pittsburgh, Pennsylvania 15219 


(811-1301) 


ORDER PURSUANT TO SECTION 8(f) OF THE ACT 
DECLARING THAT COMPANY HAS CEASED TO 
BE AN INVESTMENT COMPANY 


On April 30, 1975, Pacific Standard Fund, Inc. 
(“Applicant”), an open-end, diversified, manage- 
ment investment company registered under the 
Investment Company Act of 1940 (“‘Act”’), filed 
an application for an order of the Commission 
declaring that the Applicant has ceased to be an 
investment company as defined in the Act. An 
amendment to such application was filed on 
May 23, 1975. 


On July 28, 1975, a Notice (Investment Company 
Act Release 8865), was issued of the filing of said 
application. The notice gave interested persons an 
opportunity to request a hearing and stated that 
an order disposing of the application would be 
issued as of course unless a hearing should be 
ordered. No request for a hearing has been filed, 
and the Commission has not ordered a hearing. 


The matter has been considered, and it is found 
that Applicant has ceased to be an investment 
company. Accordingly, 


IT IS HEREBY ORDERED, pursuant to Section 
8(f) of the Act, that the registration of Pacific 
Standard Fund, Inc., shall forthwith cease to be 
in effect. 


For the Commission, by the Division of Invest- 
ment Management Regulation, pursuant to dele- 
gated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 8912/August 28, 1975 


In the Matter of 


CROWN WESTERN INVESTMENTS, INC. 
P. O. Box 1372 
Houston, Texas 77001 


(811-504) 

































ORDER PURSUANT TO SECTION 8&(f) OF THE 
e« DECLARING THAT COMPANY HAS CEASED 
O BE AN INVESTMENT COMPANY 


On May 5, 1975, Crown Western Investments, Inc. 
(“Applicant”), an open-end, diversified, manage- 
ment investment company registered under the In- 
vestment Company Act of 1940 (“Act’’), filed an 
application for an order of the Commission declar- 
ing that the Applicant has ceased to be an invest- 
ment company as defined in the Act. 


On August 1, 1975, a Notice (Investment Company 
Act Release 8872), was issued of the filing of said 
application. The notice gave interested persons an 
opportunity to request a hearing and stated that an 
order disposing of the application would be issued 
as of course unless a hearing should be ordered. No 
request for a hearing has been filed, and the Com- 
mission has not ordered a hearing. 


The matter has been considered, and it is found that 
Applicant has ceased to be an investment company. 
Accordingly, 


IT iS HEREBY ORDERED, pursuant to Section 8(f) 
of the Act, that the registration of Crown Western 
Investments, Inc., shall forthwith cease to be in 
effect. 


For the Commission, by the Division of Investment 
anagement Regulation, pursuant to delegated 
authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 8913/August 29, 1975 


NOTICE OF PROPOSED REVISION OF RULE 27-1 
UNDER THE INVESTMENT COMPANY ACT OF 
1940 


Notice is hereby given that the Securities and Exchange 
Commission has under consideration the amendment 
of Rule 27d-1 under the Investment Company Act of 
1940 (“Act”). The amendment would revise para- 
graphs “c” and “‘d” of that rule which govern the 
reserve requirements for front-end load periodic pay- 
ment plan certificates subject to Section 27(d) of the 
Act. 1/ These requirements are designed to insure 
that sponsors of such plans will be able to carry out 
their obligations to refund charges pursuant to Sec- 
ions 27(d) and 27(f) of the Act. 2/ 


The Commission adopted Rule 27d-1 in Investment 
Company Act Release No. 6600, July 2, 1971. At 
that time, the Commission stated that it intended 
to review the reserve requirements in light of actual 
experience as soon as sufficient data becomes avail- 
able. 


Paragraph “c” of Rule 27d-1 requires that for all 
periodic payment certificates governed by Section 27(d), 
the depositor or principal underwriter must deposit 

into a segregated trust account 45% of that portion 

of the sales load which is in excess of 15% of the 
payment. For 50% front-end load contractual plans 
these deposits generally apply to the first 13 month- 

ly payments. Under the proposed amendment the 
required deposits of 45% of the excess sales load 

would apply only to the first 6 monthsly payments. 


Paragraph “d” of Rule 27d-1 sets a minimum balance 
which must be maintained in the segregated trust 
account equal to 35% of the total refundable sales 
load on the payments made on those certificates. 
Under the proposed amendment this minimum bal- 
ance would be reduced to 15% of the total refund- 
able sales load. 


The amendment would reduce the reserve require- 
ments under Rule 27d-1 by approximately 50%. 
The reserve requirement for “spread load” per- 
iodic payment plans governed by Section 27(h) 
would not be affected by this amendment. 


Experience Under Section 27(d) of the Act 
Data Available 


Rule 27d-3 of the Act requires that issuers of 
periodic payment plan certificates subject to the 
surrender right of Section 27(d) file data on their 
persistency and refund experience on Form N- 
27D-2. This form, which must be filed quarterly, 
lists the number of certificates outstanding at the 
end of the quarter and the number of refunds pur- 
suant to Sections 27(d) and 27(f) during the quar- 
ter. This data is classified according to the quar- 
ter in which the certificates were sold and the 
number of monthly payments made. Data on the 
18 month “full cycle” experience for 32,500 
front-end load certificates sold during the first 
two years after Section 27(d) became effective, 
beginning in the third quarter of 1971 has been 
filed on Forms N-27D-2 and forms the statisti- 

cal basis for the revisions proposed herein. 3/ 


Experience of the Segregated Trust Accounts 


Based on the aggregate 28 month “full cycle” 
experience reported on Form N-27D-2 for plans 
sold during the first two years after Rule 27d-1 
became effective, and assuming a periodic pay- 
ment plan with a sales load of 50% on the first 
13 monthly payments, it appears that under Rule 
27d-1 approximately $3.50 was deposited in the 
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segregated trust account for every $1 refunded under 
both the 18 month and 45 day refund provisions. 


Based upon this same experience but assuming the 
proposed reduction in the reserve requirements, 
approximately $1.80 would have been deposited 

in the segregated trust account for every $1 re- 
funded under both the 18 month and 45 day refund 
provisions. This provides a margin of safety of about 
1.8 to 1 which the Commission believes to be neces- 
sary because of fluctuations in the refund experi- 
ence among different sponsors and over time. 


Commission Action 


Paragraphs “‘c” and “‘d” of Rule 27d-1 are proposed 
to be amended as follows (proposed deletions in 
brackets, proposed additions in italics): 


c. For every periodic payment plan certificate 
governed by Section 27(d), the depositor or prin- 
cipal underwriter shall deposit into the segregated 
trust account not less than 45 percent of the ex- 
cess sales load on each of the first six monthly 
payment s or their [its] equivalent. 


d. For all periodic payment plan certificates 
governed by Section 27(d) which have not been 
surrendered in accordance with their terms, and 
for which the depositor or principal underwriter 
may be liable for the refund of any sales load, the 
depositor or principal underwriter shall maintain 
in the segregated trust account an amount equal 
to not less than 75% [35%] of the total refundable 
sales load on the payments made on those certifi- 
cates. The depositor or princiap! underwriter shall 
also maintain in the segregated trust account 

such additional amounts as the Commission by 
order may require for the depositor or principal 
underwriter to carry out refund obligations pur- 
suant to Sections 27(d) and 27(f) of the Act. 


2» = | | 


Attached to this Release as Appendix B is a schedule 
of amounts proposed to be deposited and maintained 
in a segregated trust account on a $100 per month 
periodic payment plan subject to the 18 month re- 
fund requirement of Section 27(d) under the pro- 
posed amendment to Rule 27d-1 (proposed deletions 
in brackets, proposed additions in italics). 


Interested persons are requested to submit their 
views and comments on the oroposal in triplicate 
to George A. Fitzsimmons, Secretary, Securities 
and Exchange Commission, Washington, D. C. 
20549, no later than October 15, 1975. All ma- 
terial should be designated File No. S7-582. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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1/ Under Section 27(d), periodic payment plan cer- 
tificates, typically issued with a 50 percent “‘front- 
end load”, must provide that the certificate holder 
may surrender his certificate at any time prior to 
the expiration of eighteen months after issuance 
of the certificate and receive in payment thereof, 
in cash, the value of his account plus an amount 
from the underwriter for, or depositor of, the 
issuer equal to that part of the excess paid for 
sales loading which exceeds 15 percent.of the 
gross payments made by the certificate holder 
(“18 month surrender right”). 


2/ Under Section 27(f), a certificate holder, within 
60 days after the issuance to him of his periodic 
payment plan certificate, must be given a written 
notice of his right to withdraw from :he plan 
within 45 days of the date of mailing the notice. 
Any certificate holder who exercises his right of 
withdrawal is entitled to receive a refund of the 
amount equal to the value of his account plus 

an amount, from the underwriter or depositor, 
equal to the difference between the gross pay- 
ments made and the net amount invested, i.e., a 
complete refund of all charges (the “45 day re- 
fund”). 


3/ Asummary of the data on the sales, persistency 
and refund experience of front-end load contractual 
plans as reported on Form N-27D-2 is attached as 
Appendix A. 


APPENDIX A 


SUMMARY OF SALES, PERSISTENCY AND REFUND 
EXPERIENCE FOR FRONT-END LOAD CONTRAC- 
TUAL PLANS AS REPORTED ON FORM N-27D-2 


Sales of Front-end Load Plans 


The number of tront-end load plans sold has de- 
clined steadily since 1971, due to both a decline in 
the number of sponsors offering such plans and a 
decline in the number of plans sold per sponsor. 

In the third quarter of 1971, the first quarter for 
which Rule 27d-1 was effective, a total of approxi- 
mately 8,000 plans sold were reported on Form 
N-27D-2 by 15 plan sponsors. By the fourth quar- 
ter of 1974 six plan sponsors were reporting new 
sales and they reported a total of approximately 
600 plans sold. 1/ Of the nine plan sponsors no 
longer reporting new sales, one has obtained an 
insurance company undertaking pursuant to Rule 
27d-2 under the Act, four are selling spread load 
plans and four are no longer amking new sales. 


Not only have the number of sponsors of front-end 
load plans declined, but there has also been a decline 
in the number of plans sold by the six sponsors cur- 
rently reporting new sales. Their sales declined from 
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4,400 plans for the third quarter of 1971 to 600 for the 
rth quarter of 1974. 


Persistency and Refund Experience 


Table | below summarizes the industry wide persistency 
and refund experience reported by issuers of periodic 
payment plan certificates on Form N-27D-2. The table 
shows the percentage of planholders requesting a 45 

day refund, the percentage taking advantage of the 18 
month surrender right, and the number of plans out- 
standing at the end of 18 months after issue, classified 
by the number of monthly payments made. 


1/ One of these six plan sponsors has since discontinued 
new plan sales. 


Table | 


Persistency and Refund Experience for Front-end Load 
Contractual Plans 


(As a percentage of plans originally sold) 





45 day withdrawals 7.7% 
18 month surrenders 12.9% 
Outstanding, 1-5 Payments made 8.3% 
Outstanding, 6-13 Payments made 7.6% 


Outstanding, 14-18 Payments made 8.4% 





Outstanding, Fully paid up 55.1% 


100% 


As the Table indicates, 20.6% of the planholders took 
advantage of one or the other refund provisions. The 
portion of planholders taking advantage of the 18 
month surrender right has been fairly stable, in the 
neighborhood of 12% to 14%, both among different 
sponsors and overtime. There has been greater varia- 
tion in the portion of planholders requesting a 45 

day refund, generally in the range of 4% to 12%. 


Out of the approximately 32,500 front-end load plans 
sold subject to Rule 27d-1, more than half (55%) were 
fully paid up at the end of 18 months. However, at 
the end of 18 months, 15.9% of the original plan- 
holders had made 13 or less monthly payments but 
had not taken advantage of the 18 month refund 


month period and, nevertheless, did not take advantage 
of the refund privilege. 


Data was also filed on the number of payments made 
by planholders who requested 18 month and 45 day 


refunds. Table 11, below, gives a breakdown of these 
planholders by number of payments made. 


Table I! 


Breakdown of 18 Month Surrenders and 45 Day Refunds 








by Number of Payments Made 

18 Month 45 Day 
Surrenders Refunds 
(12.9% of (7.7% of 
total plans total plans 
sold sold 

1-5 Payments made 42.4% 83.9% 

6-13 Payments made 38.7% 12.1% 

14 + Payments made 18.9% 4.0% 
100% 100% 


The table indicates that of those planholders exercis- 
ing the 18 month surrender right 18.9% had made 14 
or more payments. Also, of those planholders request- 
ing a 45 day refund, 16.1% had made 6 or more pay- 
ments. 


| #Privilege. Out of these, 8.3% of the original planhold- 
\— ers had made 5 or less payments at the end of the 18 
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Schedule of Amounts to be Deposited and Maintained in the Segregated Trust Account on a $100 per Month Periodic 
Payment Plan Subject to the 18 Month Refund Requirement of Section 27(d) Under the Proposed Amendment to @ 
Rule 27d-1 











Number of 

ie Total Sales u Refundable 2/ 3/ 4/ 
payments Load Sales Load Total Deposits Maintain 

1 $ 50 $ 35 $ 15.75 [$12.25] 5.25 
2 100 70 31.50 [ 24.50] 10.50 
3 150 105 47.25 [ 36.75] 15.75 
4 200 140 63.00 [ 49.00] 27.00 
5 250 175 78.75 [ 61.25] 26.25 
6 300 210 94.50 [ 73.50] 31.50 
7 350 245 [110.25] 94.50 [ 85.75) 36.75 
8 400 280 [126.00] 94.50 [ 98.00] 42.00 
9 450 315 [141.75] 94.50 (110.25) 47.25 
10 500 350 [157.50] 94.50 [122.50] 52.50 
11 550 385 [173.25] 94.50 [134.75] 57.75 
12 600 420 [189.00] 94.50 [147.00] 63.00 
13 650 455 [204.75] 94.50 [159.25] 68.25 
14 654 444 [204.75] 94.50 [155.40] 66.60 
15 658 433 [204.75] 94.50 [151.55] 6495 
16 662 422 [204.75] 94.50 [147.70] 63.30 
17 666 411 [204.75] 94.50 [143.85] 67.65 
18 670 400 [204.75] 94.50 [140.00] 60.00 
19 


674 389 [204.75] 94.50 [136.15] 58.35 


* 


1/ Total sales load deducted, assuming 50% sales load on first 13 minimum monthly payments and 4% thereafter. 
2/ Amount of sales !oad to be returned upon surrender. 


3/ Total of payments into the segregated trust account, equal to 45% of excess sales load on first [13] 6 minimum 
monthly payments. 


4/ Minimum amount to be maintained in the segregated trust account, equal to [35%] 715% of refundable sales 
load. 


*If more than 19 payments are made during the 18 month period, the total deposits will remain at $[204.75] 94.50 
and the minimum amount to be maintained will equal [35%] 15% of refundable sales load. 
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VESTMENT COMPANY ACT OF 1940 
|| Melease No. 8914/August 29, 1975 


In the Matter of 


EDIE SPECIAL GROWTH FUND 
EDIE SPECIAL INSTITUTIONAL FUND 


and 


LIONEL D. EDIE & COMPANY, INC. 
530 Fifth Avenue 
New York, New York 10036 


(812-3830) 


ORDER PURSUANT TO SECTION 17(b) OF THE ACT 
EXEMPTING PROPOSED TRANSACTION FROM SEC- 
TION 17(a) OF THE ACT AND ORDER PURSUANT 
TO SECTION 17(d) OF THE ACT AND RULE 171-1 
THEREUNDER PERMITTING PARTICIPATION IN 
SAID TRANSACTION 


Edie Special Growth Fund, Inc. (“Growth”), a Dela- 
ware corporation and Edie Special Institutional Fund, 
Inc. (“Institutional”), a Delaware corporation (collec- 
tively referred to as the ““Funds’’), openend diversified 
management investment companies registered under 
the Investment Company Act of 1940 (the ““Act”’), 
Lionel D. Edie & Company, Incorporated, a Dela- 
| Hare corporation (“Edie”), the investment adviser to, 
and a shareholder of, the Funds (Funds and Edie collec- 
tively referred to as Applicants”) filed an application 
on June 30, 1975, pursuant to Section 17(b) of the 
Act, for an order of the Commission exempting from 
the provisions of Section 17(a) the proposed merger 
of Institutional into Growth and, pursuant to Section 
17(d) of the Act and Rule 17d-1 thereunder, for an 
order of the Commission permitting Edie to partici- 
pate, as a principal, in the merger of Institutional 
into Growth. 


On August 1, 1975, a notice was issued (Investment 
Company Act Release No. 8870) of the filing of the 
application. The notice gave interested persons an 
opportunity to request a hearing and’ stated that an 
order disposing of the application would be issued as 
of course unless a hearing should be ordered. No re- 
quest for a hearing has been filed and the Commis- 
sion has not ordered a hearing. 


The r.atter having been considered, it is found that 
the terms of the proposed transaction are reasonable 
and fair and do not involve overreaching on the part 
of any person concerned, that the proposed transac- 
tion is consistent with the policies of Institutional and 
Growth and with the general purposes of the Act. It 
is further found that the participation of Institutional 
and Growth in the proposed transaction is consistent 
with the provisions, policies and purposes of the Act 

d that neither Institutional’s nor Growth’s partici- 
\“*2ation is on a basis less advantageous than that of 
other participants. Accordingly, 





IT IS ORDERED, pursuant to Section 17(b) of the Act, 
that the proposed merger of Institutional into Growth 
be, and hereby is, exempted from the provisions of Sec- 
tion 17(a) of the Act. 


IT IS FURTHER ORDERED, pursuant to Section 17(d) 
of the Act and Rule 17d-1 thereunder, that the applica- 
tion to permit Edie to participate, as a principal, in the 
merger of Institutional into Growth be, and hereby is, 
granted, effective forthwith. 


For the Commission, by the Division of Investment 
Management Regulation, pursuant to delegated author- 
ity. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 8915/August 29, 1975 


In the Matter of 
SENTRY LIFE INSURANCE COMPANY 
SENTRY VARIABLE ANNUITY ACCOUNT 1 


SENTRY EQUITIES SERVICES, INC. 
1421 Strongs Avenue 
Stevens Point, Wisconsin 54481 


(812-3776) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
GRANTING EXEMPTION FROM THE PROVISIONS 
OF SECTIONS 26(a) AND 27(c) OF THE ACT 


Sentry Life Insurance Company (“Sentry Life’’), a stock 
life insurance company incorporated under the laws of 
the State of Wisconsin, Sentry Variable Annuity Account 
1 (“Separate Account”), a unit investment trust regis- 
tered under the Investment Company Act of 1940 
(“Act’’), and Sentry Equity Services, Inc. (“Equity 
Services”), a Delaware corporation and principal 
underwriter for Separate Account (collectively “Appli- 
cants”’), filed an application on March 7, 1975, and amend- 
ments thereto on June 2, July 21, and August 25, 1975, 
pursuant to Section 6(c) of the Act for an order of ex- 
emption from the provisions of Sections 26(a) and 27(c) 
(2) of the Act. 1/ 


On July 30, 1975, a notice (Investment Company Act 
Release No. 8869) was issued of the filing of said 
application. The notice gave interested persons an 
opportunity to request a hearing and stated that an 
order disposing of the application might be issued on 
the basis of the information stated therein unless a 
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hearing should be ordered. No request for a hearing 
has been filed, and the Commission has not ordered 
a hearing. 


The matter having been considered, it is found that 
the granting of the application is appropriate in the 
public interest and consistent with the protection of 
investors and the purposes fairly intended by the 
policy and provisions of the Act. Accordingly, 


IT IS ORDERED, pursuant to Section 6(c) of the Act, 
that the application for the aforementioned exemptions 
from the provisions of Sections 26(a) and 27(c)(2) of 
the Act be, and hereby is, granted, effective forthwith, 
subject to the following conditions to which Applicants 
have consented: (1) that the charge under the variable 
annuity contracts for administrative services shall not 
exceed such reasonable amounts as the Commission 
shall prescribe, jurisdiction being reserved to the Com- 
mission for such purpose, and (2) that the payment 

of sums and charges out of the assets of Separate Account 
shall not be deemed to be exempted from regulation 

by the Commission by reason of the requested order, 
provided that Applicants’ consent to these conditions 
shall not be deemed to be a concession to the Commis- 
sion of authority to regulate the payment of sums 

and charges out of such assets, other than the charges 
for administrative services, and Applicants reserve the 
right in any proceeding before the Commission, or in 
any suit or action in any court, to assert that the Com- 
mission has no authority to regulate the payment of 
such other sums and charges. 


For the commission, by the Division of Investment 
Management Regulation pursuant to delegated auth- 
ority. 


George A. Fitzsimmons 
Secretary 


1/ The application which was filed originally also re- 
quested exemption from the provisions of Section 
22(d) of the Act. However, the amendment filed on 
August 25, 1975, withdrew this portion of Appli- 
cants’ request. The reason for such withdrawal, Appli- 
cants state, was the adoption of Rule 22d-3 under the 
Act, which became effective on August 15, 1975. 





INVESTMENT COMPANY ACT OF 1940 
Release No. 8916/August 29, 1975 


In the Matter of 


THE SAGITTARIUS FUND, INC. 
545 Madison Avenue 

New York, New York 10022 
(811-1599) 
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NOTICE OF FILING OF APPLICATION PURSUANT 
TO SECTION 8(f) OF THE ACT FOR AN ORDER 
DECLARING THAT COMPANY HAS CEASED TO 
BE AN INVESTMENT COMPANY 





@ 


NOTICE IS HEREBY GIVEN that The Sagittarius Fund, 
Inc. (““Applicant’’), registered under the Investment 
Company Act of 1940 (the “Act’’) as a diversified, 
open-end, management investment company, filed 

an application on August 5, 1975, pursuant to Section 
8(f) of the Act, for an order of the Commission de- 
claring that Applicant has ceased to be an investment 
company as defined in the Act. All interested persons 
are referred to the application on file with the Commis- 
sion for a statement of the representations contained 
therein, which are summarized below. 


Applicant, a Delaware corporation, registered under 
the Act on February 5, 1968. Applicant states that 
a Plan of Liquidation and Dissolution was adopted 
on February 6, 1975 by vote of a majority of the 
outstanding voting securities of Applicant. Pursuant 
to such Plan, substantially all of the assets of Appli- 
cant have been distributed pro rata to the stock- 
holders of Applicant. On July 3, 1975, a Certificate 
of Dissolution of Applicant was filed with the Sec- 
retary of State of the State of Delaware. 


Section 8(f) of the Act provides, in pertinent part, 
that when the Commission, upon application, finds 

that a registered investment company has ceased to q f 
be an investment company, it shall so declare by order, 

and, upon the taking effect of such order, the regis- 
tration of such company shall cease to be in effect. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than September 23, 1975, 

at 5:30 p.m., submit to the Commission in writing 
a request for a hearing on the matter accompanied 
by a statement as to the nature of his interest, the 
reasons for such request, and the issues, if any, of 
fact or law proposed to be controverted, or he may 
request that he be notified if the Commission shall 
order a hearing thereon. Any such communication 
should be addressed: Secretary, Securities and Ex- 
change Commission, Washington, D. C. 20549. A 
copy of stich request shall be served personally or 
by mail (air mail if the person being served is lo- 
cated more than 500 miles from the point of mail- 
ing) upon the Applicant at the address stated above. 
Proof of such service (by affidavit or, in the case of 
an attorney at law, by certificate) shall be filed con- 
temporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application 
will be issued as of course following September 23, 
1975, unless the Commission thereafter orders a 
hearing upon request or upon the Commission’s own 
motion. Persons who request a hearing or advice as 
to whether a hearing is ordered, will receive any 
notices and orders issued in this matter, including 
the date of the hearing (if ordered) and any post- 
ponements thereof. 
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For the Commission, by the Division of Investment 
lanagement Regulation, pursuant to delegated 
| juthority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 8917/September 3, 1975 


In the Matter of 


DELAWARE FUND, INC. 
DECATUR INCOME FUND, INC. 
DELTA TREND FUND, INC. 


and 


DELAWARE MANAGEMENT COMPANY, INC. 
7 Penn Center 
Philadelphia, Pennsylvania 19103 


(812-3813) 


ORDER PURSUANT TO SECTION 11(a) OF THE ACT 

ND PURSUANT TO SECTION 6(c) GRANTING EX- 
3-MPTION FROM THE PROVISIONS OF SECTION 
22(d) OF THE ACT AND RULES 22d-1 AND 22d-2 
THEREUNDER 


Delaware Fund, Inc., Decatur Income Fund, Inc., Delta 
Trend Fund, Inc. (““Fund(s)”’), each of which is regis- 
tered as an open-end diversified management investment 
company under the Investment Company Act of 1940 
(“Act”), and Delaware Management Company, Inc. 
(“Management”) (collectively referred to with the Funds 
as ‘“Applicants’’), filed an application on May 28, 1975, 
and an amendment thereto on July 30, 1975, for orders 
of the Commission as follows: 


(1) pursuant to Section 11(a) of the Act to permit the 
Funds to offer to exchange their shares for shares of Del- 
chester Bond Fund, Inc. (“Bond Fund”) with a sales 
charge equal to the difference between the sales charge 
described in the prospectus of the offering Fund and 

the sales charge that had been paid on the Bond Fund 
shares, and 


(2) pursuant to Section 6(c) of the Act for an order 
exempting the proposed exchanges from the provisions 
of Section 22(d) of the Act, and Rules 22d-1 and 22d-2 
thereunder. 


On August 1, 1975, a notice (Investment Company Act 
Release No. 8871) was issued of the filing of said appli- 
/ Mgation. The notice gave interested persons an opportunity 
“#0 request a hearing and stated that an order disposing of 
the application would be issued as of course unless a hear- 


\ 





ing should be ordered. No request for a hearing has 
been filed and the Commission has not ordered a 
hearing. 


The matter has been considered and it is found that the 
granting of the application is appropriate in the public 
interest and consistent with the protection of investors 
and the purposes fairly intended by the policy and pro- 
visions of the Act. 


IT iS ORDERED, pursuant to Section 11(a) of the Act, 
that the proposed exchange offer be, and hereby is, 
approved, and 


IT iS FURTHER ORDERED, pursuant to Section 6(c) 
of the Act, that the application for exemption from 
Section 22(d) of the Act and Rules 22d-1 and 22d-2 
thereunder, to the extent requested, be, and hereby 

is, granted, effective forthwith. 


For the Commission, by the Division of Investment 
Management Regulation, pursuant to delegated auth- 
ority. 


George A. Fitzsimmons 
Secretary 








LITIGATION 





Litigation Release No. 7062/August 29, 1975 


SEC v. JOSEPH P. DELORENZO, JR. 
(S.D. Tex.) 


Richard M. Hewitt, Regional Administrator of the Fort 
Worth Regional Office of the Securities and Exchange 
Commission, today announced that on July 16, 1975, 
Federal District Judge Allen B. Hannay, at Houston, 
Texas, entered an Order of Permanent Injunction by 
Consent against John W. Kelsey, Houston, enjoining 
him from further violations of the antifraud provisions 
of the Securities Exchange Act of 1934. 


The Order required Kelsey to disgorge $18,360.00 
pursuant to a settlement agreement entered into be- 
tween the Commission and Kelsey. 


The Commission, in its Complaint filed November 11, 
1974, alleged that Kelsey sold common stock of Docutel 
Corporation based on material non-public information. 
Kelsey consented to the entry of the permanent injunc- 
tion without admitting or denying the allegations in 

the Commission’s Complaint. 
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Litigation Release No. 7063/August 29, 1975 


SEC v. VTR INCORPORATED and DAVID E. JORDAN 
(District of Columbia Civ. Action No. 190-73) 


The Securities and Exchange Commission (*Commis- 
sion”) announced the filing on August 26, 1975, of a 
Motion to Adjudge VTR, Incorporated (“VTR”) New 
York, New York, and its President, David E. Jordan 
(“Jordan”), in civil contempt of the court order entered 
by U. S. District Court Judge Oliver Gasch on April 19, 
1973, requiring VTR to file with the Commission at 

its headquarters in Washington, D. C. within a specified 
time certain delinquent periodic reports, and enjoining 
VTR from further failing to timely and properly file 
annual, quarterly, and other reports with the Commis- 
sion. 


The Commission also requested the U. S. District Court 
for the District of Columbia to enter an order which 
will protect shareholders and creditors of VTR, the 
public interest and will effectuate prompt compliance 
with the court's order of April 19, 1973. 


The Commission alleged that VTR has failed to file 
with the Commission its annual report on Form 10-K 
for the fiscal year ended December 31, 1974, its quar- 
terly reports on Form 10-O for the respective fiscal 
quarters ended March 31, 1975, and June 30, 1975, 
and has failed to file an appropriate amendment 
under cover of Form 8 correcting material deficien- 
cies with respect to its annual report on Form 10-K 
for its fiscal year ended December 31, 1973. 





Litigation Release No. 7064/August 29, 1975 


SEC v. WHEATHEART, INC., et al. 
(N.D. Tex.) 


Richard M. Hewitt, Administrator of the Fort Worth Re- 
gional Office of the Securities and Exchange Commission, 
today announced that on July 23, 1975, following a hear- 
ing June 29, 1975, Federal District Judge Halbert O. 
Woodward, at Amarillo, Texas, denied the Commission’s 
motion for preliminary injunction from further violations 
of the federal securities laws against defendants Contin- 
ental Cattle Company, H. C. Brillhart, Sr., Drew Ellis, 
John O. Pitts, Jr., Word B. Sherrill, Henry F. Shrum, 
Jerry Stubblefield, all of Perryton, Texas, J. D. Hodges, 
Woodward, Oklahoma, and W. A. McQuiddy, Higgins, 
Texas. 


Additonally, on August 13, 1975, Judge Woodward 
entered an Order of Permanent Injunction by Consent 
against Wheatheart, !nc. and Wheatheart Cattle Com- 
pany, Perryton, Texas, prohibiting further violations of 
the federal securities laws. The corporate defendants 
consented to the Order without admitting or denying 
the allegations in the Commission’s Complaint and 

the Order was executed on their behalf by a receiver 

in bankruptcy. 
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For further information, see Litigation Release Nos. 
6908 and 7012. 





Litigation Release No. 7065/August 29, 1975 


SEC v. ABRAXAS LAND CORPORATION, et al. 
(S.D. Tex.) 


Richard M. Hewitt, Administrator of the Fort Worth 
Regional Office of the Securities and Exchange Com- 
mission, announced that on August 21, 1975, Federal 
District Judge Carl O. Bue, at Houston, Texas, perma- 
nently enjoined John M. Stevenson, Jr. and Abraxas 
Land Corporation, both of Houston, from further vio- 
lations of the federal securities laws. 


The Court’s Order enjoins the defendants from further 
violations of the registration and antifraud provisions 
of the Securities Act of 1933 and the antifraud provi- 
sions of the Securities Exchange Act of 1934, in con- 
nection with the sale of investment contracts in the 
form of joint venture or limited partnership interests 
in real estate syndications issued by defendant Abraxas 
Land Corporation. 


Stevenson and Abraxas Land Corporation consented to 
the entry of the Order of Permanent Injunction without 


Complaint. 


admitting or denying the allegations in the Commission’s q 





For additional information, see Litigation Release No. 
6681. 





Litigation Release No. 7066/September 3, 1975 


UNITED STATES v. JAMES E. CORR, III, et al. 
(SDNY) 


Paul J. Curran, U. S. Attorney for the Southern District 
of New York, and William D. Moran, Administrator of 
the New York Regional Office, announced today that on 
August 13, 1975 a federal grand jury filed a forty-two 
count indictment charging James E. Corr, II (“Corr”), 
a private investor, and R. Bruce Buschbaum, Roger 
Drayer, Barry Drayer, Barry Chajet, Alan Kern, William 
Murphy and _ Richard Sobel, former registered represen- 
tatives of brokerage firms, with conspirary to violate the 
federal securities laws, securities fraud and mail fraud in 
connection with transactions in the securities of Jerome 
Mackey’s Judo Inc. (“Judo”). Corr was also charged with 
filing a false bank loan application, perjury and false 
statements. 


The indictment charges the eight defendants with, among 
other things, conspiring to raise the over-the-counter mar 
ket price of Judo from approximately $3 per share in 

February 1972 to approximately $34 per share in October 
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1972 by artificial and fraudulent means including, but 
not limited to: 


1. Guaranteeing certain investors of Judo against loss in 
the stock; 


2. Offering a pay off to a registered representative for 
the purpose of having the registered representative solicit 
his customers to purchase Judo; and 


3. Placing “wooden tickets” for Judo at six brokerage 
firms for a total of approximately $400,000. 





Litigation Release No. 7067/September 4, 1975 


SEC v. AMERICAN COMMODITY EXCHANGE, INC., 
et al. 
(W.D. Okla.) 


Richard M. Hewitt, Regional Administrator of the Fort 
Worth Regional Office of the Securities and Exchange 
Commission, today announced that on August 20, 1975, 
Federal District Judge Stephen S. Chandler, at Oklahoma 
City, Oklahoma, entered Orders of Permanent injunction 
by Consent against London House Brokerage Firm, Inc., 
Oklahoma City; Midwest Commodities, Inc., Kansas City, 
Missouri; North American Commodities, Inc., Kansas City, 
Kansas; Lloyd E. Barnes, Lubbock, Texas; Gloria Dobson, 


_ mae City; Donald C. Eyer, Kansas City, Missouri; 


Marcus P. Mears, Oklahoma City; and Harold L. Wilson, 
Leawood, Kansas, enjoining them from further violations 
of the securities registration and antifraud provisions of 
the federal securities laws. Additionally, London House 
Brokerage Firm, Inc., Midwest Commodities, Inc. and 
North American Commodities, Inc. were enjoined from 
further violations of the broker-dealer registration re- 
quirements of the federal securities laws. 


Orders of Permanent Injunction by Consent had previously 
been entered by Judge Chandler against Gibson Commodity 
Options, Inc., Tulsa, Oklahoma (July 30, 1975); Preferred 
Commodity Options Corporation, Tulsa (July 17, 1975); 
Ronald W. Acker, Oklahoma City (August 6, 1975); 

Eugene E. Anderson, Oklahoma City (July 16, 1975); 
Marguerite Gibson, Tulsa (July 30, 1975); and Ralph C. 
Thomas, Lakewood, Colorado (July 30, 1975), enjoining 
them from further violations of the registration and anti- 
fraud provisions of the federal securities laws. In addition, 


Gibson Commodity Options, Inc. and Preferred Commodity 


Options Corporation were enjoined from further violations 
of the broker-dealer registration requirements of the federal 
securities laws. 


All 14 of the above-named defendants consented te the 
entry of the Orders without admitting or denying the alle- 
gations in the Commission’s Complaint filed on May 27, 
1975. 


Additionally, Judge Chandler, on August 27, 1975, entered 
ders of Permanent Injunetion by Default against Ameri- 
Commodity Exchange, Inc. and Commodity Clearing 
House, Inc., both of Oklahoma City, enjoining them from 


further violations of the antifraud provisions of the federal 
securities laws, and against Opportunity Research Corpora- 
tion, Oklahoma City, and London Commodity Fund, Ltd., 
Georgetown, Grand Cayman Islands, from further violations 
of both the registration and antifraud provisions of the 
federal securities iaws. 


In addition to the injunctions, the Court, following a hear- 
ing on August 20, 1975, issued an Order prohibiting the 
dissipation of books, records and assets of American Com- 
modity Exchange, Inc., Commodity Clearing House, Inc., 
London Commodity Fund, Ltd, and Opportunity Research 
Corporation. 


As further ancillary relief, the Court also ordered the ap- 
pointment of K. D. Greiner, National Foundation Center 
Bidg., 3545 N.W. 58th Street, Oklahoma City, as the re- 
ceiver for American Commodity Exchange, Inc., Commod- 
ity Clearing House, Inc., London Commodity Fund, Ltd., 
and Opportunity Research Corporation, to take control 

of all books, records and assets. According to the Order, 
the receiver is directed to examine the books and records 
of the defendant corporations, ascertain the extent and 
location of monies or their assets received by various of 
the named defendants, examine certain transactions by and 
between various of the named defendants, and seek dis- 
gorgement or restitution based thereupon. 


Judge Chandler also appointed attorney Robert C. Bailey, 
600 Hightower Bidg., Oklahoma City, as special counsel 
for the receiver. For further information, see Litigation Re- 
lease Nos. 6931 and 7027. 





Litigation Release No. 7068/September 4, 1975 


SEC v. L.T.P. PROPERTIES, INC., et al. 
(SD Fla., Civ. Action No. 74-1680-Civ-JE) 


Jule B. Greene, Administrator, Atlanta Regional Office, 
and William Nortman, Associate Administrator, Miami 
Branch Office of the SEC, announced that on August 12, 
1975, Judge Joe Eaton of the U. S. District Court for the 
Southern District of Florida at Miami, Florida, entered an 
Order of Permanent Injunction prohibiting L.T.P. Proper- 
ties, Inc. (“L.T.P.”’), S.E.1., Inc. (“S.E.1."’), Frank R. Car- 
caise (““Carcaise”), and David R. Edstrom (’’Edstrom”’) 
from violating the provisions of Sections 5(a), 5(c), and 17 
(a) of the Securities Act of 1933 and Section 10(b) fo the 
Secruities Exchange Act of 1934, and Rule 10b-5, there- 
under, in connection with the offer, sale, and purchase of 
the securities of L.T.P. or any other security. The Order 
was entered pursuant to the terms of a Stipulation and Con- 
sent whereby «.T.P., S.E.1., Carcaise, and Edstrom, without 
admitting or. denying the allegations in the Commission’s 
Complaint, consented to the entry of the Order. Carcaise 
and Edstrom are the respective principals of L.T.P. and 
S.E.1. 


The Court Order prohibits L.T.P., S.E.1., Carcaise, and Ed- 
strom from, among other things, violating the registration 
provisions of the Securities Act of 1933; making untrue 
statements of material facts or omitting to state material 
facts concerning the financial condition of L.T.P.; the 
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Litigation Release No. 7069/September 4, 1975 


SEC v. GENERAL REFRACTORIES COMPANY, et al. 
(DCDC Civil Action No. 75-0809) 


The Commission announced that on September 4, 1975, 
Judge John H. Pratt of the U. S. District Court for the 
District of Columbia issued an order permanently enjoining 
Swiss Bank Corp. from violating Sections 10(b) and 13(d) 
of the Securities Exchange Act of 1934 and Rules 10b-5, 
13d-1 and 13d-2 thereunder by, in effect, aiding customers 
of the bank to conceal their ownership and/or control of 
more than 5 percent of outstanding stock of General Re- 
fractories Company or any other so-called *’13D securi- 
ties” where such customers have failed to file a Schedule 
13D with the Commission and by acquiring and holding 
additional such securities for such customers after such 
customers, to the knowledge of Swiss Bank or under cir- 
cumstances in which Swiss Bank should have had knowl- 
edge, have acquired more than 5 percent of such securi- 
ties and have failed to file a Schedule 13D. The order also 
enjoins Swiss Bank from disposing of, acquiring or voting 
General Refractories securities owned or controlled by 
certain European defendants so long as there is in effect 

a Court order enjoining such defendants from such acts. 
In addition, the Court ordered Swiss Bank to circulate to 
its personnel an explanation of the Court order and the 
requirements of Section 13(d) of the Exchange Act and 
to adopt and implement written procedures designed to 
preclude customers from violating Section 13(d) and 
Rules thereunder through the use of Swiss Bank’s facili- 
ties. Swiss Bank consented to the issuance of the order 
without admitting or denying the allegations. See Litiga- 
tion Release Nos. 6928, 6919, 6898). 
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